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Abstract: 

After decades of research, clinical availability of partial ectogestation 

facilitated by artificial womb technology (AWT) now appears imminent. The 

AWT poised to enter clinical use is both practically and conceptually distinct 

from other reproductive technologies. Legal regimes governing pregnancy and 

childbearing draw on a variety of complex and at times contradictory 

frameworks, and introduction of AWT will require application of these already 

convoluted legal regimes to situations they were not designed for. Furthermore, 

AWT may change collective ideas about gestation and childbearing in ways that 

give rise to new kinds of laws and regulations governing pregnancy and pregnant 

people. Uncertainty surrounding reproductive policy in the wake of the Supreme 

Court’s decision in Dobbs v. Jackson Women’s Health Organization means that 

the consequences of AWT are both less predictable and more likely to be 

influenced by policymakers and activists seeking to restrict reproductive rights. 

The purpose of this paper is first to situate AWT within existing legal 

frameworks governing gestation and reproduction and then, because those 

frameworks are insufficient to accommodate the novelty of AWT, to explore 

related bioethical debates likely to inform legal developments. In Part I, we 
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describe the legally and ethically salient features of artificial womb technology 

and policy debates that may flow from them. In Part II we provide further 

background on the science and expected uses of AWT. In Part III, we identify 

different interests and interest holders implicated in these policy debates and 

assess how they relate to each other and to ectogestation. In Part IV, we examine 

existing law and legal principles that policymakers may draw on in response to 

novel questions raised by ectogestation. Finally, in Part V we explore gaps in the 

law where resolution of legal uncertainty implicates longstanding bioethical 

questions.  
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INTRODUCTION 

Imagine someone in the twenty-second week of a wanted pregnancy and 

newly diagnosed with heart failure. With a fetus on the cusp of viability, 

continuing pregnancy comes at the cost of delaying potentially lifesaving 

treatment, but the ability of the fetus to continue gestation outside of the body 

may allow her to receive urgent medical care without sacrificing the possibility 

of her fetus surviving after birth. Now imagine someone whose fetus is 

diagnosed with Down syndrome, a condition associated with an increased risk of 

miscarriage and stillbirth, who is required by government actors seeking to 

optimize chances of a live birth to undergo a procedure to transfer that fetus to an 

artificial womb for continued gestation. This procedure poses a risk not only to 

her life and health but also her ability to safely and successfully carry a future 

pregnancy. After nearly a century of debates and speculation about 

extracorporeal gestation, both scenarios are increasingly plausible as technology 

mimicking a natural womb comes closer to clinical availability.1  

In 2023, the U.S. Food and Drug Administration (FDA) convened a public 

advisory committee meeting to discuss regulatory and ethical considerations for 

first-in-human studies of artificial womb technology (AWT).2 While “full” 

ectogenesis remains in the realm of science fiction, artificial womb technology 

currently in development is poised to make a kind of partial ectogenesis, known 

as ectogestation, a reality. Described by some as merely an alternative to the 

standard of care for premature infants, these technologies would allow for a fetus 

in the second or third trimester of gestation to be transferred from a corporeal 

womb to an artificial womb for the remainder of gestation.3 Although separate 

 

 
1. Tuija Takala, Human Before Sex? Ectogenesis as a Way to Equality in Reproductive Ethics, 

in REPROGEN-ETHICS AND THE FUTURE OF GENDER 187 (Frida Simonstein ed., 2020); see also 

Elselijn Kingma & Suki Finn, Neonatal Incubator or Artificial Womb? Distinguishing 

Ectogestation and Ectogenesis Using the Metaphysics of Pregnancy, 34 BIOETHICS 354, 356 

(2019); Oscar Schwartz, On the History of the Artificial Womb, JSOTR DAILY (Sept. 11, 2019), 

https://daily.jstor.org/on-the-history-of-the-artificial-womb [https://perma.cc/28XH-HZ7N]. 

2. Food & Drug Admin., 2023 Meeting Materials, Pediatric Advisory Committee (Dec. 19, 

2023), https://www.fda.gov/advisory-committees/pediatric-advisory-committee/2023-meeting-

materials-pediatric-advisory-committee [https://perma.cc/JR83-3Z3W]. 

3. Brian P. Fallon & George B. Mychaliska, Development of an Artificial Placenta for Support 

of Premature Infants: Narrative Review of the History, Recent Milestones, and Future Innovation, 

10 TRANSLATIONAL PEDIATRICS 1470 (2021); Felix R. De Bie et al., Ethics Considerations 

Regarding Artificial Womb Technology for the Fetonate, 23 AM. J. BIOETHICS 67, 69-70 (2023); 

Felix R. De Bie et al., Artificial Placenta and Womb Technology: Past, Current, and Future 

Challenges Towards Clinical Translation, 41 PRENATAL DIAGNOSIS 145, 145 (2020); Seppe Segers, 

The Path Toward Ectogenesis: Looking Beyond the Technical Challenges, 22 BMC MED. ETHICS 

59, 61 (2021); Eindhoven Univ. of Tech., Perinatal Life Support System: Artificial Womb, 

https://www.tue.nl/en/research/research-groups/cardiovascular-biomechanics/artificial-womb 
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from its gestational mother, the occupant of the artificial womb, which we will 

refer to as the fetonate, would retain essentially the same physiology as a fetus of 

similar gestational age, receiving oxygen and nutrition through an artificial 

umbilical cord until taking its first breath upon removal from the artificial womb 

device.4 Because it preserves fetal physiology in this way, AWT is fundamentally 

different from existing technologies used across the perinatal period to support 

maternal and fetal outcomes. The advent of ectogestation facilitated by AWT 

would mark a new era of reproductive technologies that could upend existing 

legal and cultural frameworks. 

The potentially disruptive emergence of AWT will happen during a time 

when protections for reproductive rights are already in flux. The post-Dobbs 

legal landscape has already seen a radical expansion of state efforts to limit the 

autonomy of pregnant people, with courts, legislatures, and state executives 

increasingly willing to entertain and promote extreme views. For example, in 

2024, on the heels of the United States Supreme Court's decision in Dobbs, the 

Supreme Court of Alabama extended its definition of “people” deserving of legal 

protection to include frozen embryos in the context of civil wrongful death 

claims.5 Alabama courts also allow the criminal prosecution of pregnant women 

for endangering “unborn children,” i.e., gestating fetuses in their bodies.6 

Ectogestation is poised to further complicate the picture, raising new 

questions about the rights and responsibilities of pregnant people, the state’s 

authority to limit the autonomy of pregnant people, and the nature and legal 

significance of state and parental interests related to gestation. The advent of 

ectogestation will raise wide-ranging policy questions touching on issues as 

disparate as the ethical conduct of research and the nature of parenthood. In this 

paper, we focus on legal and ethical issues spurred by the introduction of AWT 

into clinical use, looking particularly to those involving the period of gestation 

 

 
[https://perma.cc/V6TH-SBL6] (researchers at the Eindhoven University of Technology are 

currently developing a new AWT model with support of a nearly three million euro grant from the 

European Union); Nicola Davis & Max Sanderson, Artificial Wombs and the Promise for 

Premature Babies—Science Weekly Podcast, GUARDIAN (Oct. 8, 2019), 

https://www.theguardian.com/society/audio/2019/nov/01/artificial-wombs-and-the-promise-for-

premature-babies-science-weekly-podcast [https://perma.cc/4SAC-KXXD]. 

4. The term “fetonate” is intended to reflect the similarities that the subjects of ectogestation 

have with fetuses and neonates. De Bie et al., Ethics Considerations, supra note 3, at 74. Though 

some have argued the term is not sufficiently value-neutral, we do not intend this choice of 

terminology to imply any particular ethical or legal status. See, e.g., Elizabeth Chloe Romanis, The 

Ethical and Legal Status of ‘Fetonates’ or ‘Gestatelings’, 23 AM. J. BIOETHICS 90 (2023) (arguing 

that the term “‘fetonate’ is actually confusing in layperson’s terms” and “[a] unique term is needed 

to describe the subject of AWT for conceptual clarity”). 

5.  LePage v. Ctr. for Reprod. Med., No. SC-2022-0515, 2024 WL 1947312 (Ala. 2024). 

6. E.g., Hicks v. State, 153 So. 3d 53, 72 (Ala. 2014). 
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itself.  

At a general level, AWT has the potential to reframe how we think about 

reproductive rights. It blurs the distinctions that have historically framed 

reproductive rights: negative rights (e.g., the right to be free from government 

intrusion into reproductive decision-making) versus positive rights (e.g., the right 

to procreate)7 and rights related to preventing or ending pregnancy versus those 

related to inducing or continuing pregnancy.8 This collapse of categories that 

have historically defined the bounds of reproductive policy opens the door to 

entirely new avenues for government interference. As the technological and 

conceptual novelty of AWT provides both new opportunities for government 

control over matters of reproduction and new justifications for longstanding 

policy agendas, it is critical that we not lose sight of what is at stake: control of 

reproductive choice and control of the individuals exercising that choice.  

There are several more granular policy issues that AWT will also 

complicate. The first category of issues we are concerned with is policies that 

directly regulate AWT and ectogestation—namely who can use AWT, when, and 

how. This would include application of existing state and federal regulatory 

schemes, as well as soft regulation from professional societies. For example, 

states could restrict use of AWT to circumstances in which it is medically 

indicated and seek to prohibit “non-medical” use, which, if defined based on fetal 

outcomes, could foreclose use of AWT to improve maternal wellbeing. This 

question about negative government restrictions has a corollary involving 

affirmative government requirements. For example, the government could 

require or coerce someone to transfer a fetus to an artificial womb if physicians 

determine it offers a superior fetal prognosis or if women are considered 

“substandard gestators,” removing autonomous choice over how to gestate a 

pregnancy.9 Regulations mandating transfer could encompass a range of 

scenarios from generally healthy pregnancies where ectogestation offers a 

marginal benefit in terms of probable fetal outcomes to circumstances in which 

fetal demise is imminent without transfer to an artificial womb.  

The specific cases that could result are both deeply problematic and 

disconcertingly plausible. Like the example above, if a fetus is diagnosed with 

one of the many common congenital disorders associated with an increased risk 

 

 
7. See, e.g., I. Glenn Cohen, The Right(s) to Procreate and Assisted Reproductive 

Technologies in the United States, in THE OXFORD HANDBOOK OF COMPARATIVE HEALTH LAW 1009 

(David Orentlicher & Tamara K. Hervey eds., 2020). 

8. See Judith Daar, The Outdated Pregnancy: Rethinking Traditional Markers in 

Reproduction, 35 J. LEGAL MED. 505, 505-06 (2014). 

9. See Victoria Hooton & Elizabeth Chloe Romanis, Artificial Womb Technology, Pregnancy, 

and EU Employment Rights, 9 J.L. & BIOSCIENCES lsac009 (2022). 
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of miscarriage or stillbirth, the state may go beyond prohibiting abortion and 

require that the pregnant person undergo an AWT transfer procedure if facing 

imminent miscarriage or stillbirth. Similarly, determinations about when AWT is 

permissible or required may rely on predictions about maternal behavior (e.g., 

predicted substance use) and circumstance (e.g., incarceration) that may reflect 

and reinforce biased perceptions of marginalized groups, a phenomenon observed 

in other areas of medical practice and law.10 These examples of the ways in 

which individual control of pregnancy and childbirth may be restricted through 

regulation of AWT highlight how important the nuances of these policies will be 

and the necessity of proactive interrogation of their consequences. 

In addition to direct regulation, the existence of AWT is likely to change the 

application of existing laws that apply to a much broader range of activity. 

Notably, abortion access could be significantly limited if states imposing 

restrictions based on viability interpret the gestational age at which transfer to an 

artificial womb becomes feasible as the new point of viability. Alternately, if 

ectogestation is framed as an alternative means of ending a pregnancy, states may 

mandate ectogestation as a substitute for abortion in the pre-viable and peri-

viable periods. This would shift the abortion debate from whether the 

government may prevent individuals from accessing abortion to whether or not 

the government may affirmatively require that they undergo unwanted medical 

intervention to facilitate use of AWT. 

Finally, to the extent that ectogestation changes popular views of pregnancy 

such that it comes to be seen as more voluntary because a pregnant person could 

have chosen extracorporeal gestation, it could be used to deny accommodations 

for pregnancy. It could also be used to justify a radical expansion of state 

intervention and control of pregnant people far beyond regulation of AWT itself. 

The court in Planned Parenthood v. Casey suggested that viability was a 

justifiable line in the abortion debate in part because “it might be said that a 

woman who fails to act before viability has consented to the State’s intervention 

on behalf of the developing child.”11 Courts may likewise view those who choose 

not to avail themselves of ectogestation as having consented to otherwise 

impermissible state regulation related to all kinds of behaviors that may impact 

 

 
10. See, e.g., Michele Bratcher Goodwin, Precarious Moorings: Tying Fetal Drug Law Policy 

to Social Profiling, 42 RUTGERS L.J. 659 (2010) (discussing the role of race and class profiling in 

legislative efforts to reduce the incidence of babies born with low birth weight). 

11. Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 852 (1992); 

see also Jean Reith Schroedel et al., Women’s Rights and Fetal Personhood in Criminal Law, 7 

DUKE J. GENDER L. & POL’Y 89, 104 (2000) (discussing legal scholars’ support for the view that 

women who chose not to terminate a pregnancy have voluntarily “assumed an obligation to ensure 

the health and welfare of the fetus that, concomitantly, fundamentally limits [their] bodily 

freedom”). 
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fetal outcomes, potentially justifying radical expansion of surveillance and 

control of pregnant people. 

Similarly, by allowing gestation to continue without the participation of the 

original gestational carrier, ectogestation may change the allocation of decision-

making authority over matters of gestation and childbirth. For example, debates 

have already emerged about the ability of genetic fathers to weigh in on whether 

or not to transfer a fetus to an artificial womb and other medical decisions 

bearing on fetal outcomes, including some suggesting that the existence of 

ectogestation could shift parental roles such that non-gestational parents arguably 

ought to have a say in abortion decisions.12 These questions become more 

complicated in view of other reproductive technologies, like in vitro fertilization 

(IVF) or surrogacy, that have already unbundled historically inseparable aspects 

of parenthood.13 AWT exacerbates existing conflicts among gestational, genetic, 

and intended legal parents looking to exert influence over gestation while testing 

the limits of existing family law procedures for allocating parental rights and 

responsibilities that are based on conceptions of birth that do not align with the 

reality of a world in which ectogestation is widely available. 

These policy issues implicate the “law”—broadly construed to include not 

just the letter of the law, but also the myriad decisions that affect whether and 

how state power is wielded to prescribe or restrict individual behavior, including 

lawmaking, rulemaking, enforcement decisions, court interpretation, and private 

litigation. Direct regulation of AWT as a medical technology in the United States 

will be the purview of the FDA, but the FDA is charged with overseeing the 

safety and efficacy of medical devices and, thus, will not be the primary 

governmental actor in the policy debates we are interested in. Use of AWT in the 

clinical setting is likely to fall primarily under the umbrella of medical practice 

regulated by states as a professional activity.14 Clinical application will also be 

indirectly shaped by civil malpractice litigation and professional society guidance 

and self-regulation (e.g., the American College of Obstetricians and 

Gynecologists Obstetric Care Consensus on Periviable Birth).15 As explored in 

 

 
12. See, e.g., Joona Räsänen, Ectogenesis, Abortion, and Right to the Death of the Fetus, 31 

BIOETHICS 697 (2017) (arguing that when ectogenesis is available, “there is a right to the death of 

the fetus, but that right . . . is a right of the genetic parents and only together can they use this 

right”). 

13. See I. Glenn Cohen, The Right Not to Be a Genetic Parent?, 81 S. CAL. L. REV. 1115 

(2008). 

14. See Marion Abecassis, Artificial Wombs: The Third Era of Human Reproduction and the 

Likely Impact on French and U.S. Law, 27 HASTINGS WOMEN’S L.J. 3, 9-10 (2016). 

15. Id.; American College of Obstetricians and Gynecologists & Society for Maternal-Fetal 

Medicine, Obstetric Care Consensus No. 6: Periviable Birth, 130 OBSTETRICS & GYNECOLOGY 

E187 (2017). 
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the following sections, the policy implications of ectogestation will extend 

beyond its direct use in medical practice and are likely to have significant 

interactions with a number of areas of law often regarded as distinct from each 

other and from medicine or biotechnology.  

The history of regulation of ART shows that each technology has presented 

unique challenges for areas of law as far ranging as marital property (e.g., 

embryo disposition following IVF) and the Thirteenth Amendment and federal 

Anti-Peonage Act (e.g., contract surrogacy) and reveals the ways that 

technologies can have unintended consequences.16 We expect AWT will be no 

exception. Like other technologies, AWT has the potential to offer significant 

benefits: not only might it improve outcomes for premature infants, but it may 

also provide new avenues for individuals and families to have the children they 

want. At the same time, it introduces great uncertainty that could undermine the 

rights and freedoms of women and pregnant people and be used to advance 

extremist agendas. We believe that thoughtful, proactive consideration of the 

policy implications of AWT can illuminate ways to realize the potential benefit 

of this technology while guarding against potentially significant and sweeping 

downside effects. To that end, the aim of this article is to set the stage for 

informed policymaking by highlighting and exploring the legal challenges that 

may arise with adoption of AWT and associated bioethical questions. 

I. ECTOGESTATION IN CLINICAL PRACTICE 

The term ectogenesis can be used to describe extracorporeal development of 

varying lengths of time at various stages of gestation. “Full ectogenesis” is the 

“complete development of a new human . . . outside the maternal body, from 

conception to babyhood.”17 “Partial ectogenesis,” on the other hand, is partial 

development outside of the maternal body and may be used to describe existing 

technologies like IVF, which involves fertilization of an embryo in a Petri dish.18 

The particular kind of partial ectogenesis we will focus on in this paper we will 

refer to as “ectogestation,” meaning development of a fetonate in an 

extracorporeal artificial womb, that is, a partially developed fetus that has been 

moved from a maternal womb to an artificial womb in the second or third 

trimester.19 The kind of artificial womb technology (AWT) poised to facilitate 

 

 
16. See I. Glenn Cohen & Eli Y. Adashi, Embryo Disposition Disputes: Controversies and 

Case Law, 46 Hastings Ctr. Rep. 13 (2016); Cyril C. Means, Jr., Surrogacy v. the Thirteenth 

Amendment, 4 NYLS J. HUM. RTS. 4 (1987). 

17. Complete ectogenesis presents several unique legal and ethical questions that are beyond 

the scope of this paper. See Kingma & Finn, supra note 1, at 356. 

18. Id. at 356. 

19. See, e.g., id. at 356. 
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ectogestation in the near term has its roots in research of the 1950s, when 

medical advances spurred interest in the prospect of extracorporeal oxygenation 

for premature infants.20 Two AWT systems, the EXTEND and EVE systems, are 

currently being tested in animals, and new models are on the horizon.21 

A. Development of Artificial Womb Technology 

AWT currently being studied for human use, also known as “artificial 

amniotic sac and placenta technology,” is designed to replicate specific 

gestational functions to create an extracorporeal uterine environment.22 This 

model involves five primary features: extracorporeal oxygenation, maintenance 

of physiologic fetal circulation, fluid-filled lungs, vascular access through 

umbilical vessels, and a closed, fluid-filled environment specialized to protect 

organs and allow ongoing development.23 Though significant challenges remain 

before it can be deployed in human trials, this kind of AWT has been used to 

sustain lamb fetuses for up to four weeks, during which time they demonstrated 

potential for growth and development on par with age-matched controls.24 

Current technologies are limited by the rapidly changing physiological needs of 

embryos and fetuses and the length of ectogestation required, so while it may one 

day be possible to extracorporeally gestate from fertilization to delivery, such a 

possibility presents a unique set of legal and ethical questions that we will not 

address here. 25 

In one view, partial ectogestation can be seen as simply an extension of 

existing neonatal care, improving outcomes for premature infants at earlier 

 

 
20. Fallon & Mychaliska, supra note 3, at 1472; De Bie et al., Artificial Placenta and Womb 

Technology, supra note 3, at 146. 

21. Fallon & Mychaliska, supra note 3; De Bie et al., Ethics Considerations, supra note 4; De 

Bie et al., Artificial Placenta and Womb Technology, supra note 3, at 145; Segers, supra note 3, at 

61; e.g., Eindhoven Univ. of Tech., Perinatal Life Support System, supra note 3; Davis & 

Sanderson, Artificial Wombs, supra note 3.  

22. The artificial womb model is distinct from the “artificial placenta” model, which replicates 

placenta function without creating a uterine environment. De Bie et al., Artificial Placenta and 

Womb Technology, supra note 3, at 151-52; E.J. Verweij et al., Ethical Development of Artificial 

Amniotic Sac and Placenta Technology: A Roadmap, 9 FRONTIERS PEDIATRICS 793308 (2021); 

Fallon & Mychaliska, supra note 3, at 1472. 

23. Fallon & Mychaliska, supra note 3, at 1474; Emily A. Partridge et al., An Extra-Uterine 

System to Physiologically Support the Extreme Premature Lamb, 8 NATURE COMMC’N 15112, 

15113-17 (2017); Haruo Usuda et al., Successful Use of an Artificial Placenta to Support Extremely 

Preterm Ovine Fetuses at the Border of Viability, 221 AM. J. OBSTETRICS & GYNECOLOGY 69.e1, 

69.e3 (2019). 

24. See Partridge et al., supra note 23. 

25. De Bie et al., Ethics Considerations, supra note 3, at 75; Haruo Usuda et al., Reply, 221 

AM. J. OBSTETRICS & GYNECOLOGY 369, 370 (2019). 
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gestational ages.26 A key point of departure is that instead of treating extremely 

premature infants (EPIs) as neonates, the “central principle” of ectogestation is 

“to treat extremely preterm infants as fetuses, rather than as small babies, and to 

avoid the use of pulmonary gas exchange.”27 This allows for continued 

development of lungs and other organs, which is not possible with current 

neonatal interventions or prospective advancements based on those 

interventions.28 The superior perinatal outcomes at earlier gestational ages that 

may one day be possible with ectogestation may make it a candidate for “non-

medical use,” discussed further below, whereas the inferior outcomes associated 

with premature birth prevent elective premature delivery.29 In theory, other forms 

of advanced neonatal care could accomplish this same goal, but we are not aware 

of any currently proposed therapies. 

Many of the specifics of how ectogestation will operate when deployed in 

humans remain unknown, but these specifics will impact the effects of 

ectogestation on reproductive policy. Chief among these are the risks associated 

with removing a fetus from the uterus and transferring it to an artificial womb. 

Successful transfer requires that a fetus removed from the gestational mother is 

swiftly connected to the artificial womb circuit before beginning the transition 

toward respiration that occurs during standard vaginal or cesarean birth.30 While 

animal studies suggest that risks to the fetonate would be low, if the transfer 

procedure is in fact similar to that used in animal models, perioperative risks to 

the mother would be extremely high and increase at earlier stages of gestation.31 

 

 
26. Joona Räsänen & Anna Smajdor, The Ethics of Ectogenesis, 34 BIOETHICS 328 (2020). 

27. Usuda et al., supra note 23, at 69.e2.; De Bie et al., Artificial Placenta and Womb 

Technology, supra note 3, at 145. 

28. Once an EPI begins pulmonary gas exchange, lung development is arrested in an immature 

state, leaving infants vulnerable to respiratory failure, infection, inflammation injury, and other 

adverse outcomes. De Bie et al., Artificial Placenta and Womb Technology, supra note 3, at 145-

46. 

29. See, e.g., American College of Obstetricians and Gynecologists Committee on Obstetric 

Practice, ACOG Committee Opinion No. 761: Cesarean Delivery on Maternal Request, 133 

OBSTETRICS & GYNECOLOGY e73 (2019) (“[I[n the absence of other indications for early delivery, 

cesarean delivery on maternal request should not be performed before a gestational age of 39 

weeks . . .”); American College of Obstetricians and Gynecologists, Labor Induction: Frequently 

Asked Questions (Nov. 2023), https://www.acog.org/womens-health/faqs/labor-induction 

[https://perma.cc/ZK5Y-TSYW] (“[E]lective induction should not be done before 39 weeks of 

pregnancy.”). 

30. Verweij et al., supra note 22; De Bie et al., Artificial Placenta and Womb Technology, 

supra note 3; Partridge et al., supra note 23. 

31. The AWT systems currently in development rely on the equivalent of an ex utero 

intrapartum treatment (EXIT) procedure or modified cesarean delivery, known to carry significant 

maternal risk above and beyond that of cesarean deliveries. De Bie et al., Artificial Placenta and 

Womb Technology, supra note 4, at 151; Partridge et al., supra note 23, at 10; Fallon & 

Mychaliska, supra note 3, at 1478-80; De Bie et al., Ethics Considerations, supra note 3, at 74; 
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B. Uses for Ectogestation 

In the near term, ectogestation is most likely to benefit EPIs born before 28 

weeks estimated gestational age.32 Researchers behind the EXTEND and EVE 

systems expect that AWT will initially be used for EPIs from 21 to 25 weeks 

gestational age, while other AWTs in development are aimed at fetuses even 

earlier in gestation.33 Even with intensive care, mortality and morbidity for these 

EPIs is high.34 Infants born prior to 23 weeks have about a five to six percent 

chance of survival.35 Although advances in neonatal intensive care have led to 

increasing chances of survival with each additional week of gestation, advances 

reducing morbidity have not kept pace, and less than a quarter of EPIs survive to 

adulthood without major morbidity.36 Ectogestation could address the two major 

drivers of poor outcomes in EPIs: organ immaturity and iatrogenic injury.37 

Whereas neonates receiving intensive care are at high risk of infection and organ 

damage from all of the procedures, medications, and contact with people and 

surfaces that are standard in the NICU (e.g., intubation and ventilation or 

placement and maintenance of catheters and feeding tubes), a fetonate in an 

 

 
Segers, supra note 3, at 62. 

32. De Bie et al., Ethics Considerations, supra note 3; American College of Obstetricians and 

Gynecologists, Extremely Preterm Birth: Frequently Asked Questions (Nov. 2023), 

https://www.acog.org/womens-health/faqs/extremely-preterm-birth [https://perma.cc/9F2A-

NMG6]. This period may also be referred to as “periviability,” generally encompassing births from 

20 0/7 to 25 6/7 weeks gestation. American College of Obstetricians, Periviable Birth, supra note 

15, at e188. 

33. The ethics of AWT research remain in debate, with some arguing that AWT must initially 

be used to support EPIs in the pre-viable and peri-viable periods that would not otherwise be 

candidates for active care. See Verweij et al., supra note 22, at 4 (“Another important question is 

whether the first participants should be selected from a population that would be considered ‘pre-

viable’ under existing technologies.”); Partridge et al., supra note 23, at 11 (“The initial clinical 

target population for this therapy will likely be the 23-25 week extreme premature infant . . .”); 

Usuda et al., supra note 23, at 69.e2 (“Artificial placenta-based systems are expected to be used as 

a resource for extremely premature fetuses . . . 21-24 weeks of gestational age [GA] in 

humans . . .”); Giulia Belardelli, A un passo dall’utero artificiale. L’U.E. stanzia 2,9 milioni di euro 

per uno studio olandese, HUFFINGTON POST (Oct. 8, 2019), 

https://www.huffingtonpost.it/entry/utero-artificiale_it_5d9c99f4e4b099389806dcda (AWT in 

development at Eindhoven University of Technology may support EPI before 22 weeks). For other 

ethical considerations regarding research trials, see E.J. Verweij & Elselijn Kingma, Artificial 

Placenta–Imminent Ethical Considerations for Research Trials and Clinical Translation, 23 AM. J. 

BIOETHICS 85 (2023). 

34. American College of Obstetricians, Extremely Preterm Birth, supra note 32; American 

College of Obstetricians, Periviable Birth, supra note 15; Partridge et al., supra note 23, at 2. 

35. American College of Obstetricians, Periviable Birth, supra note 15, at e188.  

36. Id. at e188-e189; Fallon & Mychaliska, supra note 3, at 1471. 

37. Fallon & Mychaliska, supra note 3, at 1471; De Bie et al., Artificial Placenta and Womb 

Technology, supra note 3, at 146; Segers, supra note 3, at 4. 
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artificial womb would be insulated from the outside world as its immune system 

matures, allowing it to remain protected from invasive procedures, environmental 

stressors, and pathogens.38 Furthermore, ventilation can only support infants 

whose lungs have the capacity for pulmonary gas exchange, foreclosing the 

possibility that existing models of neonatal intensive care could be advanced to 

support infants born at earlier gestational ages. 39 Because ectogestation avoids 

pulmonary gas exchange altogether, it does not face the same inherent 

limitation.40 

A paradigmatic case for ectogestation is placental insufficiency, which 

increases the risk of perinatal morbidity and mortality, often resulting in fetal 

demise or preterm birth.41 There is no treatment for placental insufficiency except 

to deliver a fetus if it is viable, maximizing gestational age at birth. Even with 

active management, surviving neonates are at increased risk for cognitive defects 

and chronic illness later in life.42 In such a case, once placental insufficiency is 

identified, a patient could elect to transfer the fetus to an artificial womb. This 

would allow the fetus to continue physiologic development with the benefit of 

full placental function not available through continued corporeal gestation. Even 

in the absence of a known placental abnormality, AWT could be used to increase 

the likelihood of a live birth when risk of stillbirth is deemed sufficiently high 

based on predictive factors like previous pregnancy loss or preterm birth, 

diabetes, obesity, age, hypertension, or multiple gestation.43  

AWT may also be employed to reduce maternal morbidity and mortality. 

When available interventions to improve fetal outcomes, like emergent cervical 

cerclage used to prolong gestation, pose sufficiently sizeable risks to maternal 

health, AWT could offer a relatively lower risk alternative.44 Similarly, AWT 

could be used to avoid severe adverse maternal outcomes that may result from 

 

 
38. See, e.g., Partridge et al., supra note 23; K.C. Sekar, Iatrogenic Complications in the 

Neonatal Intensive Care Unit, 30 J. PERINATOLOGY S51 (2010). 

39. Segers, supra note 3, at 62; Usuda et al., supra note 23, at 69.e1. 

40. Segers, supra note 3, at 62; Usuda et al., supra note 23, at 69.e1. 

41. Although there is no standardized definition of placental insufficiency, it generally refers 

to poor placental function causing decreased oxygen and nutrient transfer to the fetus. Jamie 

Wardinger & Shashikanth Ambati, Placental Insufficiency, STATPEARLS (Oct. 3, 2022), 

https://www.ncbi.nlm.nih.gov/books/NBK563171 [https://perma.cc/Z4PG-E9ZU]. 

42. Id. 

43. Mark M. Maslovich & Lori M. Burke, Intrauterine Fetal Demise, STATPEARLS (Oct. 31, 

2022), https://www.ncbi.nlm.nih.gov/books/NBK557533 [https://perma.cc/C7NH-QEJF]. 

44. Katie B. Beiber & Stephen M. Olson, Cervical Cerclage, STATPEARLS (Aug. 1, 2022), 

https://www.ncbi.nlm.nih.gov/books/NBK560523 [https://perma.cc/L8E3-NJPQ]; American 

College of Obstetricians and Gynecologists Committee on Practice, ACOG Practice Bulletin No. 

234: Prediction and Prevention of Spontaneous Preterm Birth, 138 OBSTETRICS & GYNECOLOGY 

E65 (2021); American College of Obstetricians, Periviable Birth, supra note 15. 
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the choice to delay delivery for the benefit of the fetus in cases of premature 

rupture of membranes or severe preeclampsia.45 Other maternal conditions 

unrelated to pregnancy may also be cause for ectogestation. For example, a 

cancer diagnosis could make continuation of pregnancy fatal, particularly if the 

cancer is advanced or aggressive. While it is often safe to have surgery and 

chemotherapy in the second or third trimesters of pregnancy, radiation therapy, 

hormone therapy, and targeted drug therapy are typically not used at any point in 

pregnancy due to the potential for miscarriage, birth defects, slow fetal growth, 

and adverse childhood outcomes.46 With AWT, a gestational carrier could opt to 

transfer to an artificial womb and immediately pursue the full range of available 

therapies without concern for potential effects on a developing fetus or other 

complications of cancer treatment in pregnancy. 

In addition to use in EPIs, ectogestation may also be used to improve 

outcomes in other cases of pathologic pregnancy or for fetuses with severe 

congenital abnormalities by optimizing the womb environment, improving 

delivery of existing fetal therapies, and allowing for novel therapeutic 

interventions.47 AWT further opens the possibility of ectogestation for 

prospective parents wishing to avoid gestation for a number of reasons beyond 

potential morbidity and mortality, including the physical, economic, and social 

burdens inherent in every pregnancy, which may be exacerbated by factors like 

previous traumatic pregnancy48 or non-medical factors associated with adverse 

perinatal outcomes (e.g., age or socioeconomic status).49 While this is often 

referred to as non-medical use, application of ectogestation for these reasons is 

 

 
45. American College of Obstetricians, Prediction and Prevention of Spontaneous Preterm 

Birth, supra note 44; American College of Obstetricians, Periviable Birth, supra note 15. 

46. American Cancer Society, Cancer During Pregnancy, AM. CANCER SOC’Y (Nov. 17, 

2022), https://www.cancer.org/treatment/treatments-and-side-effects/planning-managing/cancer-

during-pregnancy.html [https://perma.cc/XLY2-LA3B]. 

47. De Bie et al., Ethics Considerations, supra note 3, at 73; Partridge et al., supra note 23, at 

11. 

48. Rachel Reed et al., Women’s Descriptions of Childbirth Trauma Relating to Care Provider 

Actions and Interactions, 17 BMC PREGNANCY & CHILDBIRTH 21 (2017); Karin Gottvall & Ulla 

Waldenström, Does a Traumatic Birth Experience Have an Impact on Future Reproduction?, 109 

BJOG 254 (2002). 

49. MARCH OF DIMES ET AL., BORN TOO SOON: THE GLOBAL ACTION REPORT ON PRETERM 

BIRTH (2012), https://iris.who.int/bitstream/handle/10665/44864/9789241503433_eng.pdf 

[https://perma.cc/QP2F-65UX]; J. L. Peacock et al., Preterm Delivery: Effects of Socioeconomic 

Factors, Psychological Stress, Smoking, Alcohol, and Caffeine, 311 BMJ 531 (1995); Jameela 
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very much intertwined with medical and social determinants of health for 

individuals and families. 

II. COMPETING INTERESTS 

Part of the reason that reproductive health policy is such a legally, 

politically, and morally fraught issue is that there are many different, and at times 

opposed, interests at stake in pregnancy and childbearing. Many of these interests 

are present in the case of ectogestation and threaten to complicate regulation of 

AWT. It is therefore important to consider different interests involved in 

determining whether and how ectogestation is used and tensions among various 

interests and their holders. Legal regimes broadly can be conceptualized as the 

codification of a normative choice about what interests the law ought to 

recognize and how to weigh those interests against one another when they 

conflict. As such, we analyze existing law as a reflection of that interest 

balancing and analyze what it would mean to apply the same underlying 

principles in a world with clinically available ectogestation. 

A. Potential Life 

One of the most controversial aspects of reproductive policy is what, if any, 

role interests in potential life should play in prescribing and proscribing 

individual behavior. Who exactly has an interest in potential life, and the nature 

of that interest, is a matter of much debate. Writers disagree on whether a fetus—

which has the potential to become a specific individual—can have an interest in 

its own potential life,50 but the law has historically rejected the idea that a fetus 

holds legal rights at any stage of development.51 The law has, however, generally 

accepted that the government has some legitimate interest in potential life despite 

a lack of consistent definition or justification in academic literature or case law.52 

 

 
50. Though beyond the scope of this article, there is an extensive philosophical literature about 

the non-identity problem. See, e.g., Melinda A. Roberts, The Non-Identity Problem, in THE 

STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Edward N. Zalta & Uri Nodelman eds., 2022), 

https://plato.stanford.edu/entries/nonidentity-problem [https://perma.cc/K5KU-4TW9]; DEREK 

PARFIT, REASONS AND PERSONS 351-80 (1984). 

51. See Jonathan F. Will, Membership Has Its Privileges? Life, Personhood, and Potential in 

Discussions About Reproductive Choice, 43 J.L. MED. & ETHICS 358 (2015). 

52. The phrase “potential life” first emerged in the legal context in 1971 when the U.S. 

District Court for the Western District of North Carolina endorsed the existence of a legitimate 

state interest in protecting a fertilized egg with the potential to become a person, which the court 

characterized as having been previously taken for granted. Corkey v. Edwards, 322 F. Supp. 1248, 

1253 (W.D.N.C. 1971) (discussed in Dov Fox, Interest Creep, 82 GEO. WASH. L. REV. 273 (2014)). 

Subsequent discussion in literature and case law has tended to focus on whether the interest is 

sufficiently weighty to justify government action rather than whether the government has a 
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The indeterminacy of this interest may be in part due to the fact that it has 

evolved over decades in a variety of legal contexts, with the most substantial 

consideration involving state regulation of abortion access,53 prenatal substance 

use,54 and feticide.55 Additionally, whatever specific interests the government 

may legitimately pursue are a subset of an even broader range of interests that 

society in general may have.  

Whether various interests relate to individual potential lives or to the 

collective cohort of potential lives is not always clear.56 Interests in individual 

potential lives include whether or not lives come into being as well as conditions 

or events in the gestational period that may affect the welfare of the potential life 

if it does come into being (e.g., exposure of a fetus to certain substances known 

to cause childhood disability).57 Even without according fetuses legal standing, 

some accounts of government interests in protecting fetal life are based on the 

idea that the government is protecting moral interests of fetuses.58 Alternately, 

these government interests may be framed as arising from inherent value of the 

fetus independent of its moral status.59 Some writers have suggested, and legal 

precedent supports, that the strength of these interests increases as gestation 

progresses, maybe because the probability that a fetus survives to birth increases 

over time or because the fetus becomes more physiologically developed.60  

Government interests that relate to prenatal conduct affecting the welfare of 

potential future people represent a different kind of interest in specific potential 

lives. These interests concern only conduct that harms a future child and may be 

conceived of as a kind of “parens patriae concern for protecting a child who has 

 

 
legitimate interest at all. See, e.g., Jed Rubenfeld, On the Legal Status of the Proposition that “Life 

Begins at Conception,” 43 STAN. L. REV. 599, 610 (1990) (“There are a number of clearly 

identifiable state interests in the fetus qua potential life. Whether these interests could support a 

prohibition of abortion is a different matter.”); see also Khiara M. Bridges, “Life” in the Balance: 

Judicial Review of Abortion Regulations, 46 U.C. DAVIS L. REV. 1285 (2013) (discussing the 

evolving understanding of government interests and the legitimacy of protection of fetal life as a 

goal of government policy). 

53. See Bridges, supra note 52. 

54. See Emma Milne, Putting the Fetus First—Legal Regulation, Motherhood, and 

Pregnancy, 27 MICH. J. GENDER & L. 149 (2020). 

55. See Mamta K. Shah, Inconsistencies in the Legal Status of an Unborn Child: Recognition 

of a Fetus as Potential Life, 29 HOFSTRA L. REV. 931 (2001). 

56. See Fox, supra note 52; Dov Fox, The State’s Interest in Potential Life, 43 J.L. MED. & 

ETHICS 345 (2015). 

57. Fox, supra note 52, at 295-96, 299, 302-03; Fox, supra note 56, at 347-49. 

58. See Will, supra note 51 

59. See Fox, supra note 52. 

60. Id. at 295, 297-98 (arguing that potentiality cannot account for the increasing strength of 

interest in potential life so it must be that “the unborn acquires a range of mental and physical 

capacities as it develops over time”). 
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legally protectable interests of his own from certain kinds of conduct that took 

place before his birth.”61 Accordingly, this kind of interest in potential life does 

not extend to conduct that harms a fetus but no future child (e.g., pregnancy 

termination).62 

A second category of interests related to cohorts of potential lives might 

include things like society’s interest in the number of future people—i.e., an 

optimal future population is large enough to replace and support the current 

population socially and economically, while not so large as to deplete limited 

resources.63 Society might also have an interest in specific characteristics of 

future populations, perhaps preferring a population with more children born to 

two-parent households relative to single-parent households or with lower rates of 

disease. In contrast to the interests described above that are attached to particular 

potential lives and therefore extend only to conduct that affects an existing 

embryo or fetus, these interests extend to a much broader range of policies 

including some that govern conduct that has no direct relation to existing 

pregnancies.64 

Finally, state interests in policy affecting individual potential lives and 

cohorts of potential lives may relate to the morals or social values different 

policies express.65 A wide range of policies governing reproduction and 

childbearing may be seen as promoting particular views about life and social 

relationships.66 This kind of interest had been particularly important in political 

and legal battles over abortion as policies intended to protect potential life are 

discussed in terms of their effect on normative ideas about things like family and 

gender constructs.67 

 

 
61. Fox, supra note 52, at 299. 

62. Id. This view also accords with legal schemes awarding damages for harm sustained in-

utero contingent on the fetus surviving to term and becoming a live child. See Dominic Wilkinson 

et al., Protecting Future Children from In-Utero Harm, 30 BIOETHICS 425, 429 (2016). 

63. Fox, supra note 52. 

64. Id. at 300-01. 

65. See Sonia Suter, Interest Creep: The Constitution, Common Law, and Politics, 82 GEO. 

WASH. L. REV. ARGUENDO 29, 39 (2014). 

66. Id.; Eric G. Andersen, Children, Parents, and Nonparents: Protected Interests and Legal 

Standards, 1998 BYU L. REV. 935 (1998). 

67. E.g., Dobbs v. Jackson Women's Health Org., 597 U.S. 215 (2022) (Roberts, J., 

concurring) (noting that the Court in Gonzales v. Carhart, 550 U. S. 124 (2007), “recognized a 

broader array of interests [warranting regulation of abortion], such as drawing ‘a bright line that 

clearly distinguishes abortion and infanticide,’ maintaining societal ethics, and preserving the 

integrity of the medical profession”); Andersen, supra note 66. 
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B. Parenthood 

Another set of complicated interests are those surrounding parenthood. 

Parenthood can be conceived of as a bundle of different rights and 

responsibilities, each with corresponding interests.68 People with first-degree 

genetic descendants, for example, are genetic parents, even if they have no other 

involvement with their offspring (e.g., gamete donors may be genetic parents 

with no legal relationship to the child with their genetic material). Likewise, one 

can be a gestational parent even absent genetic or legal ties (e.g., a gestational 

surrogate). Legal parenthood involves responsibilities to care for a child, which 

may be further unbundled into components like physical custody, decision-

making authority, and financial support. 

These descriptions of parenthood as a bundle of rights and responsibilities 

may seem to miss something in view of the many parents who undoubtedly see 

their role as primarily stemming from a “lived personal 

relationship[s] . . . involv[ing] a restructuring of psyches, a lived emotional 

interconnection, and a history of shared experience.”69 We identify this kind of 

relationship-based parenthood as a kind of attributional parenthood that concerns 

“the social assignment of the status of parent” and may result from social 

perception, self-perception, or the perception of the child in question.70 Both 

complex and situation-specific, attributional parenthood may accompany genetic 

parenthood even in the absence of legal parenthood (e.g., gamete donors) or legal 

parenthood in the absence of genetic parenthood (e.g., adoptive parents). There 

may even be cases in which attributional parenthood attaches when there is 

neither a genetic nor legal connection to a child, since it relies on perception 

(e.g., the partner of a genetic or legal parent). In the case of relationship-based 

parental ties, it may also be a status that attaches and grows over time. 

These different kinds of parenthood give rise to distinct, if often 

overlapping, interests in particular kinds of parenthood and the myriad physical, 

psychological, social, and economic consequences of parenthood. Whether or not 

someone becomes a parent may depend on whether a potential life comes into 

being, and the kind of parenthood that potential life gives rise to depends on the 

circumstances in which procreation occurs. The consequences of different kinds 

of parenthood, then, are defined by individual circumstances, like characteristics 

of the child or relationships to other kinds of parents, as well as the social 

 

 
68. See I. Glenn Cohen, The Constitution and the Rights Not to Procreate, 60 STAN. L. REV. 

1135 (2008). 

69. Margaret Olivia Little, Abortion, Intimacy, and the Duty to Gestate, 2 ETHICAL THEORY & 

MORAL PRACTICE 295, 306 (1999). 

70. Cohen, supra note 13, at 1125, 1136; Little, supra note 69, at 306. 
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environment that defines formal and informal rights and responsibilities. 

C. Autonomy 

In addition to the standard set of interests related to parenthood, there are 

two autonomy-based interests to consider. First is the gestational parent’s interest 

in bodily autonomy. The interest that an individual has in being or not being a 

gestational parent is inseparable from interests in bodily autonomy, which 

requires the ability to make one’s own decisions about what happens to one’s 

body. In the context of reproductive policy, this is primarily discussed in terms of 

an individual’s right to end a pregnancy, but pregnancy is often accompanied by 

prenatal care that routinely involves all kinds of bodily intrusions, both minor, 

like routine blood draws, and major, like cesarean delivery. Traditional notions of 

bodily autonomy can also acquire new dimensions in the context of pregnancy. A 

more expansive view recognizes the experience of gestation as a “state of 

physical intimacy,” in which the pregnant person is “inhabited” or “occupied” by 

the fetus.71 Much like how consent to a medical procedure determines whether or 

not the intrusion constitutes an assault, it is consent to gestation that determines 

whether gestation violates bodily integrity in an impermissible manner, as 

gestation without consent may be considered “itself a harm – a liberty harm” 

even if no further physical harm ensues.72  

Related to bodily autonomy is the notion of reproductive autonomy, which 

has its roots in bodily autonomy at a time when women “often lacked the legal 

right to control their bodies” and now implicates control over the course of one’s 

reproductive life, including whether, when, and how to reproduce.73 As such, 

reproductive autonomy extends beyond the bodily autonomy implicated by 

gestation to encompass “the entire decisional range,” including use of ART, in 

view of the “contexts that shape and constrain reproductive decisions,” such as 

economic or social circumstances.74 The importance of individual reproductive 

autonomy is underscored by the cultural and political forces that create an 

environment in which economic and social possibilities may be limited by 

parenthood, particularly for women.75 As a policy matter, reproductive autonomy 

is generally framed as a negative right, that is, the right to be free from 

 

 
71. This view holds regardless of the legal or moral status the fetus and whether it is viewed as 

a human life independent of the gestating person. Little, supra note 69, at 301. 

72. Id. at 303. 

73. See, e.g., Josephine Johnston & Rachel L. Zacharias, The Future of Reproductive 

Autonomy, 47 HASTINGS CTR. REP. supp. 3, at S6 (2017). 

74. Id. at S8, S9. 

75. See L. Purdy, Women’s Reproductive Autonomy: Medicalisation and Beyond, 32 J. MED. 

ETHICS 287 (2005); Little, supra note 69. 
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government interference, although some argue that individuals have a right to 

affirmative government assistance in pursuit of their reproductive goals (e.g., 

financing of ART).76  

D. Third Parties and Specially Affected Classes 

It is important to recognize that third parties, such as gestational parents’ 

other children or spouses, may have interests that closely resemble the interests 

described above but are often not legally recognized.77 For example, a potential 

grandparent may have an interest in the existence and wellbeing of a potential 

child based on something as vague as a desire for a psychological or emotional 

relationship with the prospective child.78 Alternately, an existing child may have 

an interest in whether or not their parent becomes a gestational parent to an 

additional child insofar as pregnancy may impede their parent’s wellbeing and 

bandwidth as a caregiver.79 

Beyond individual third parties, there may be entire classes of people who 

are affected by reproductive policies in specific ways by virtue of certain shared 

attributes, regardless of whether individual class members are directly impacted. 

These specially affected classes, then, may hold interests that extend beyond the 

individual but are not shared with society at large. For instance, some scholars 

have argued that certain kinds of reproductive technology, like IVF, could 

damage women’s position relative to men by ceding control over certain aspects 

of reproduction from which women derive power and identity.80 In that case, all 

women would have an interest in policy implicating IVF. Similarly, the potential 

“curative aims” of many reproductive technologies may have meaningful 

consequences for individuals with disabilities and the disability community as a 

whole, implicating “questions about which lives are worth living, and which lives 

are valued within society.”81 The ethics and integrity of the medical profession 

have also been invoked to justify policies affecting reproductive health, namely, 

restrictions on the provision of abortion care.82 

 

 
76. See, e.g., Cohen, supra note 16; Johnston & Zacharias, supra note 73. 

77. See Andersen, supra note 66, at 945-46. 

78. See id. (discussing stakes various adults may have in continuing relationships with existing 

children). 

79. See, e.g., In re Brown, 294 Ill. App. 3d 159, 167 (Ill. App. Ct. 1997) (“[T]he State's 

interest in protecting third parties was strong because Darlene has two minor children, ages three 

and eight, who would be orphaned if she did not receive the transfusion . . .”). 

80. See, e.g., Paul Lauritzen, What Price Parenthood?, 20 HASTINGS CTR. REP. 38 (1990). 

81. Amelia DeFalco et al., Imagining Technologies for Disability Futures, 399 LANCET 1772 

(2022). 

82. See, e.g., Gonzales v. Carhart, 550 U.S. 124, 165 (2007).  



ARTIFICIAL WOMB TECHNOLOGY 

21 

 

III. ECTOGESTATION IN TODAY’S LEGAL LANDSCAPE 

When presented with novel questions involving artificial womb technology, 

there are several existing laws and legal principles that courts and policymakers 

might look to for answers. In this section, we survey those laws and principles we 

think are most relevant to ectogestation. By describing existing frameworks in 

terms of the interest balancing introduced above, we can assess the potential 

impact of AWT by analyzing its effect on relevant interests. We broadly divide 

this analysis into the categories of abortion regulation and other regulation of 

gestation and birth in recognition of the distinct treatment historically accorded to 

abortion policy in U.S. law.83 

TABLE 1: EXISTING LEGAL REGIMES 

 Abortion regulation Other regulation of 

gestation 

Constitutional • Privacy 

• Bodily autonomy 

• Equal protection 

• Bodily autonomy 

• Parenthood 

• Personhood 

Statutory • Right to abortion 

• Facilitation of 

abortion access 

• Restriction of 

abortion access 

• Child abuse and 

medical neglect 

• Fetal assault and 

homicide 

• Definition of birth 

Different sources of law provide frameworks that may be used to address questions raised by AWT 

as discussed in this section. 

A. Abortion 

Much has been written about the potential effect of ectogestation on abortion 

rights in the United States. While some see it as an opportunity to “solve” the 

abortion problem by allowing women to end pregnancies without interfering with 

the potential life of the fetus, others warn that ectogestation may further erode 

 

 
83. See Naomi Scheinerman & Katharine Press Callahan, Legal Discrepancies and 

Expectations of Women: Abortion, Fetal Therapy, and NICU Care, 53 HASTINGS CTR. REP. 36 

(2023); ERIN NELSON, LAW, POLICY AND REPRODUCTIVE AUTONOMY (2014). 



YALE JOURNAL OF HEALTH POLICY, LAW, AND ETHICS 23:1 (2025) 

22 

 

women’s fundamental rights to self-determination and bodily autonomy.84 

1. Existing Law 

i. Constitutional 

Judicial interpretations of state and federal constitutions are of particular 

importance because they represent the boundaries of permissible policy. 

Governments defending abortion restrictions largely rely on the set of interests in 

potential life discussed above, though other interests, such as protecting maternal 

health, have also been offered.85 Arguments against such restrictions, on the other 

hand, are far more varied. Each of the following sections describes a different 

argument for limiting state interference with abortion access—that is, how and 

why private interests outweigh countervailing government interests. 

Many, though not all, proponents of the below arguments concede that at 

some point in pregnancy, interests in potential life become strong enough that 

they outweigh other rights in privacy, autonomy, or equality, thereby justifying 

prohibitions on abortion later in pregnancy. Exceptions for late-term abortions 

add an additional layer of complexity, reflecting a judgment that the interests in 

potential life generally outweigh other interests at a certain point in pregnancy, 

but that special circumstances of the exception shift the balance back in favor of 

abortion access. For example, exceptions to post-viability bans in cases of threats 

to the pregnant person’s life can be understood as an acknowledgement that even 

if interests in potential life have become compelling, the pregnant person’s 

fundamental right to life remains supreme at any point in gestation.86 

The result of the Supreme Court’s 2022 decision in Dobbs v. Jackson 

Women’s Health Organization is that the federal constitution no longer bounds 

abortion policy at the state or federal level, removing the federal constitutional 

protections for abortion established nearly 50 years earlier in Roe v. Wade.87 

Despite this shift in federal constitutional law, many of the arguments raised in 

support and critique of Roe remain relevant as similar arguments are raised under 

state constitutions, several of which have been found to independently protect a 

right to abortion.88 While Roe was grounded in privacy rights implicit in the Due 
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85. See, e.g., Planned Parenthood South Atlantic v. State, 882 S.E.2d 773 (S.C. 2023). 

86. See Elyssa Spitzer, Pregnancy’s Risks and the Health Exception in Abortion 
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Process Clause of the Fourteenth Amendment, state courts have relied on a wider 

range of theories, looking to constitutional text, state history and tradition, and 

natural rights to find that abortion access is protected under rights to privacy, 

bodily autonomy, equal protection, and equal rights.89 In contrast, some states 

have foreclosed the possibility of constitutional protection of abortion rights at 

the state level by passing constitutional amendments “explicitly declaring that 

[the] constitution does not secure or protect the right to abortion or allow use of 

public funds for abortion,”90 and abortion opponents continue to advance similar 

amendments in other states.91 These provisions should not be read as prohibitions 

on abortion. Instead, their effect is to remove the courts from balancing these 

various interests as a matter of state constitutional law and leave legislators free 

to strike whatever balance they see fit. Some states also have amendments 

regarding fetal personhood and a right to life of the unborn that we discuss 

further in Section III.B. 

a. Privacy 

Historically, the United States Supreme Court has recognized that the federal 

constitution confers a “right of the woman to choose to have an abortion before 

viability and to obtain it without undue interference from the State.”92 The 

abortion right in this formulation is a privacy right deriving from the Due Process 

Clause of the Fourteenth Amendment.93 Whether framed as a matter of 

“conventional privacy,” which may be infringed upon by the “traditional roles of 

homemaker, wife, and mother,” or “decisional privacy,” that is, “the liberty, 
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89. See, e.g., Hodes v. Schmidt, 309 Kan. 610, 440 P.3d 461 (2019); New Mexico Right to 

Choose/NARAL v. Johnson, 975 P.2d 841, 846 (N.M. 1998); Planned Parenthood of the Heartland 

v. Reynolds ex rel. State, 915 N.W.2d 206, 212 (Iowa 2018); Armstrong v. State, 989 P.2d 364 

(Mont. 1999). 

90. Abortion Policy in the Absence of Roe, GUTTMACHER INST. (Apr. 24, 2023), 
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art. I, § 36; H.B. 98, 2017 Reg. Sess. (Ala. 2017) (enacted as Ala. Const. amend. 930, approved by 

voters Nov. 6, 2018); S.J. Res. 12, 2018 Reg. Sess. (W. Va. 2018); H.B. 425, 2019 Reg. Sess., Act 

No. 447 (La. 2019). 

91. See, e.g., H.R. Con. Res. 5003, 2021 Leg., 1st Reg. Sess. (Kan. 2021) (the “Value Them 

Both” Amendment); Ala. Const. amend. 930. 

92. Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 846 (1992). 

93. Id. at 871. 
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freedom or autonomy to make choices about one’s own life,” it has been 

established that privacy “denote[s] a domain outside of legitimate social 

concern.”94 Viability has historically been the point at which “the independent 

existence of the second life can in reason and all fairness be the object of state 

protection that now overrides the rights of the woman.”95 Even pre-viability, the 

U.S. Supreme Court has affirmed a state interest in the life of the fetus at all 

stages of pregnancy such that “[o]nly where state regulation imposes an undue 

burden on a woman’s ability to make this decision does the power of the State 

reach into the heart of the liberty protected by the Due Process Clause.”96 While 

this “undue burden” standard has formed the basis of contemporary abortion law, 

many state courts have adopted their own standard of review.97 States relying on 

due process provisions largely similar to that in the federal constitution have 

nonetheless recognized more robust state protections for abortion.98 Additionally, 

five states have based their analyses on explicit constitutional privacy rights 

without federal analogue (e.g., “[t]he right of individual privacy is essential to the 

well-being of a free society and shall not be infringed without the showing of a 

compelling state interest”),99 provisions that lend themselves to a broader 

interpretation of privacy.100 

b. Bodily Autonomy 

In addition to privacy rights, bodily autonomy is another liberty interest 

inherently intertwined with abortion rights. Perhaps the most famous version of 

the bodily autonomy argument comes from Judith Jarvis Thomson, who poses 

that even if we assume a fetus is a person with rights, those rights do not entitle 

the fetus to use the mother’s body for survival as doing so would violate her 
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97. See, e.g., Planned Parenthood of the Heartland v. Reynolds ex rel. State, 915 N.W.2d 206, 

241 (Iowa 2018) (applying a strict scrutiny standard). 

98. See, e.g., Moe v. Sec’y of Admin. & Fin., 417 N.E.2d 387 (Mass. 1981) (analyzing both 

state and federal constitutional guarantees of privacy and finding that Massachusetts’ 

“constitutional guarantee of due process has sometimes impelled us to go further than the United 

States Supreme Court”). 

99. Armstrong v. State, 989 P.2d 364, 371 (Mont. 1999). Note that while the Tennessee 

Supreme Court held that “a woman's right to terminate her pregnancy is a vital part of the right to 

privacy guaranteed by the Tennessee Constitution,” the Constitution has since been amended to 
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independent right to bodily autonomy.101 While Roe focused on the line of cases 

about liberty in relation to intimate relationships, family, and reproduction, the 

Court in Casey noted the relation to “cases recognizing limits on governmental 

power to mandate medical treatment or to bar its rejection.”102 The Court 

identified “the right to physical autonomy” as one of the two rights undergirding 

the abortion right, since regulating gestation touches “upon the very bodily 

integrity of the pregnant woman.”103 Similarly, some state courts have tied 

abortion rights to “inherent rights to make medical judgments affecting one’s 

bodily integrity and health.”104 

c. Equal Protection 

From the time Roe was decided, scholars have proposed that an alternate, 

and possibly superior, defense of abortion rights is grounded in the Equal 

Protection Clause of the Fourteenth Amendment.105 Not incompatible with the 

privacy argument, the equal protection argument recasts the question of whether 

abortion is a fundamental right as “a debate about whether women’s citizenship 

status is diminished by unwanted pregnancy.”106 Put most succinctly, “[f]orced 

motherhood is sex inequality,” because “any forced pregnancy will always 

deprive and hurt one sex only as a member of her gender.”107 Abortion policy 

implicates gender discrimination because “[s]ociety expects, but nature does not 

command, that ‘women take the major responsibility . . . for child care’ and that 

they will stay with their children, bearing nurture and support burdens alone, 

when fathers deny paternity or otherwise refuse to provide care or financial 

support for unwanted offspring.”108 Accordingly, what is at stake is not limited to 

nine months of gestation, but rather “a woman’s autonomous charge of her full 

life’s course . . . her ability to stand in relation to man, society, and the state as an 
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independent, self-sustaining, equal citizen.”109 This line of argument was taken 

up by the Iowa Supreme Court in 2018, when it found that “[p]rofoundly linked 

to the liberty interest in reproductive autonomy is the right of women to be equal 

participants in society,” because “[w]ithout the opportunity to control their 

reproductive lives, women may need to place their educations on hold, pause or 

abandon their careers, and never fully assume a position in society equal to men, 

who face no such similar constraints for comparable sexual activity.”110 

ii. Statutory 

Almost half of the states have some kind of statutory abortion protections. 

Four states and the District of Columbia have established a right to abortion 

throughout pregnancy,111 and an additional 12 states explicitly protect pre-

viability abortion and abortion at any point when necessary to protect the 

pregnant person’s life or health.112 Some states have gone further than providing 

a right to abortion without state interference to proactively promote access by 

mandating insurance coverage, expanding the pool of qualified abortion 

providers, promoting accurate information about abortion care, and otherwise 

reducing barriers to care.113 At the same time, nearly all states have some 

restriction on access to abortion. Even most states that have statutory protections 

also restrict most post-viability abortions.114  

2. Interaction of AWT and Legal Frameworks Governing Abortion 

Regulation 

If abortion rights are a matter of privacy, ectogestation could be seen as 

providing an alternative means to exercise decisional privacy to opt out of 

gestational parenthood. To the extent that decisional privacy requires freedom 

from government interference in matters of reproduction and family life, 
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however, the pregnant person’s interest remains strong. A pregnant person 

compelled to transfer a fetus to an artificial womb rather than terminate the 

pregnancy cannot opt out of genetic parenthood, which is often accompanied by 

certain burdens of attributional parenthood regardless of whether they choose to 

become a legal parent. Some argue that effects on procreative autonomy from 

compelled ectogestation are minimal because a genetic mother is not obligated to 

become a “moral parent.”115 But even if the role of attributional parent taken on 

by gestational and genetic mothers is “erroneous” in a moral sense, the 

psychological and social tolls are real, and there are lifelong implications for 

mothers whose sense of attributional parenthood leads them to become legal 

parents.116 

In a world of full ectogenesis, bodily autonomy may provide the weakest 

justification for abortion rights, as a pregnant person’s interest in bodily 

autonomy could be respected while continuing gestation of the fetus. In that 

scenario, even a weak state interest is likely to prevail. The question is less 

straightforward, however, in a world in which ectogestation is limited to the 

second and third trimesters. Though someone seeking an abortion in that 

gestational period may be relieved of the physical burden of gestation, she may 

do so only at the cost of submitting to a different kind of physical intrusion, that 

is, the procedure to transfer a fetus to an artificial womb. In such a scenario, 

ectogestation could not be said to wholly address the person’s interest in control 

of her body, and the relevant question turns to whether her interest would be 

reduced enough that the state’s interest could nevertheless prevail. If the 

prerogative to consent to or decline medical intervention includes the choice of 

which of multiple procedures to undergo, then as long as the transfer procedure is 

sufficiently distinct from a surgical abortion, the interest in bodily autonomy 

continues to weigh heavily in favor of retaining a right to obtain abortion care. 

Even surgical abortions later in pregnancy may bear significantly less risk than 

cesarean births, not only in terms of short-term morbidity and mortality for the 

pregnant person but also in terms of the health of subsequent pregnancies.117 This 

shift, however, does change the bodily autonomy interest at stake from an interest 

in being or not being pregnant to an interest in preserving the choice between two 

means of ending pregnancy, which is arguably a weaker interest, and one that is 

likely to change over time as medical science on abortion and ectogestation 
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evolves.118 

Like arguments about privacy and bodily autonomy, the equal protection 

argument is rooted both in the gestational burden of pregnancy and the attendant 

burdens of childrearing that continue to fall disproportionately on women.119 The 

first of these, the gestational burden of pregnancy, relates to the bodily autonomy 

argument and will therefore be affected by ectogestation in much the same way. 

As discussed in the context of privacy and reproductive autonomy, however, the 

attributional parenthood and childrearing burden that women bear remains, even 

in a world of universal uptake of ectogestation. This burden may be reduced, 

particularly if gestation is decoupled from inherent biological capacity and 

paternal involvement increases, but given the legacy of gendered parental 

expectations in private and public spaces, there is little reason to believe 

ectogestation alone would significantly reduce the role of abortion in allowing 

women to control their life’s course and participate as full and equal citizens in 

economic and social life.120 

In each of the forgoing arguments, women and pregnant people’s interests in 

abortion rights are balanced against the state’s interest in potential life, which 

may become stronger with the advent of ectogestation. Both state and federal 

courts have used a viability threshold in determining when the state’s interest 

becomes strong enough to override individuals’ interests in privacy, bodily 

autonomy, and equal protection. Even states that have not adopted viability as the 

tipping point for abortion restrictions have held that, when balancing interests, 

the interest in potential life becomes stronger throughout gestation.121 How 

ectogestation would change the state’s interest in potential life depends on the 
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underlying justification for this determination. Under the physiologic view, 

which says the government interest grows as the fetal physiology matures, it is 

not clear that ectogestation would change the magnitude of government interest 

at any given gestational age. But if the interest is linked to potentiality, or the 

probability that the fetus will become a neonate, ectogestation may increase the 

government interest by increasing the probability that a fetus will survive to birth 

irrespective of how viability is defined.122 Accordingly, availability of 

ectogestation could be used to justify restrictions on abortion prior to viability 

and is unlikely to support an expansion of abortion rights. 

While constitutional analysis defines the outer bounds of permissible 

abortion restrictions, existing statutory schemes provide the framework for 

additional restrictions that might follow clinical availability of ectogestation. 

Anti-abortion advocates may argue that AWT sufficiently changes the balance of 

interests such that states’ interests in potential life outweigh private interests in 

liberty, autonomy, and equality at increasingly earlier points in pregnancy to 

generate the political will to pass increasingly radical abortion restrictions and to 

convince state courts to allow such restrictions.123 

B. Other Regulation of Gestation and Birth 

Beyond abortion restrictions, there are myriad other ways in which the 

advent of ectogestation could be used to control pregnant people and gestational 

decision-making. For instance, states may require someone to transfer a naturally 

gestating fetus to an artificial womb if ectogestation is expected to significantly 

improve fetal prognosis, even if the person would prefer to continue their natural 

pregnancy. On the other hand, the state may prohibit someone from transferring 

to an artificial womb unless the transfer is medically indicated, even if risks to 

the pregnant person of vaginal or cesarean delivery are higher. One can imagine a 

host of similar scenarios in which the state may attempt to control who can use 

ectogestation, when, and for what reasons. Insights about fetal development 

resulting from the greater visibility into gestation provided by ectogestation may 

also be used to justify greater control over all pregnancies, whether in a corporeal 

or artificial womb.124  

The distinction between negative and positive rights is critical here. Even 

where government may not directly restrict certain behaviors, “soft regulation” 
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may have practically the same effect. For decades, advances in reproductive and 

prenatal technologies have raised concerns that increasing focus on the fetus 

independent of the person in which it is gestating perpetuates the idea that a 

pregnant person and her gestating fetus have distinct and possibly adversarial 

interests.125 It is this understanding of a fetus as distinct from its gestational 

parent that allows for state regulations of behavior to protect fetal wellbeing—

regulations that position pregnant people as threats to their unborn children. The 

ability for a fetonate to gestate outside of a corporeal womb, then, would 

reinforce the notion that a fetus has its own set of interests, whether or not it is in 

fact outside of the maternal womb. Furthermore, if AWT is used to “optimize the 

womb environment,” it may be used to hold pregnant people to increasingly 

stringent expectations to optimize their own pregnancies. 

Once a fetonate is transferred to an artificial womb, it no longer fits within 

existing frameworks for establishing parentage or allocating medical decision-

making authority for matters related to gestation. By necessity, courts and 

policymakers will need to develop alternatives, leaving room for increased state 

involvement in dictating the process of decision-making and the range of 

acceptable substantive outcomes. These new arrangements have the potential to 

reinforce or push back against existing understandings of parenthood and family 

structures. 

1. Existing Law 

i. Constitutional 

Unlike in the abortion context, state and federal courts have been much less 

consistent in the constitutional principles that they rely upon in cases involving 

regulation of gestation and gestating persons. In many ways, which constitutional 

principles are brought to bear in a given case depend on how the question is 

framed by the litigants. Even where the issues seem to closely resemble those 

raised in cases about abortion rights or the same sets of interests are at play, 

disputes that do not directly implicate termination are generally subject to an 

entirely different legal analysis. 

a. Bodily Autonomy 

The United States Supreme Court has found that individuals have a liberty 

interest in refusing medical treatment arising from the Fourteenth Amendment’s 
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Due Process Clause, which includes a right to avoid unwanted medical 

procedures.126 The Supreme Court has also recognized that refusal of medical 

treatment falls within common law rights that predate the Constitution to 

“possess[] and control” one’s own person.127 Nevertheless, some courts have 

refused to adhere to these principles when the person asserting a right to bodily 

autonomy is pregnant. While documentation is limited, there is a long history of 

procedures performed during pregnancy and childbirth not only without consent 

but frequently in the face of express refusal.128 These medical interventions are 

often performed under threat of legal consequences and, in many cases 

interventions, are actually court sanctioned.129 These forced interventions are an 

example of how even without direct state regulation, private parties can use the 

coercive power of the state to usurp pregnant people’s control of their own 

bodies. 

Generally, trial courts adjudicating disputes over medical decision-making in 

pregnancy are called upon to determine whether the pregnant person has 

decision-making capacity. If so, “her wishes will control in virtually all cases.”130 

Even states taking this “majority approach,” however, leave open the possibility 

of balancing interests of the state, the mother, and the fetus in cases involving 

minimally invasive procedures.131 Meanwhile, states taking the “minority 

approach” have invoked state and federal constitutions to hold that the state’s 

interest in the wellbeing of a viable fetus may be sufficient to override a pregnant 

person’s objections to particular medical interventions, with some making the 

even stronger assertion that a viable fetus itself “‘has certain rights, including the 

right to have decisions made for it, independent of its parents, regarding its health 
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and survival.’”132 These decisions often seem to misapply abortion jurisprudence 

to conclude that the same state interest that justifies state prohibition of abortion 

once a fetus is viable justifies state regulation of post-viability pregnancy and 

childbirth wholesale.133 

Despite the inconsistent approaches taken by courts, legal scholars have 

warned that intrusions into women’s rights to bodily autonomy are the natural 

consequences of conceiving of the fetus as a rights-bearing entity, warning that 

ignoring the process of gestation and birth that separates a fetus from a rights-

bearing baby “is unrealistic and dangerous for the birthing woman, who can be 

made invisible and chattel in a situation in which she is deeply implicated.”134 

Additionally, professional societies like the American College of Obstetricians 

and Gynecologists advise that “[p]regnancy is not an exception to the principle 

that a decisionally capable patient has the right to refuse treatment,” and 

“oppose[] the use of coerced medical interventions for pregnant women, 

including the use of the courts to mandate medical interventions for unwilling 

patients.”135 

Despite frequent conflation, the kind of fetal interests appealed to in this 

context differ from those most invoked in abortion cases. When physicians or the 

state advocate for medical intervention over the gestational mother’s objection to 

“promote fetal wellbeing,” the issue is not whether she may terminate a 

pregnancy thereby preventing a potential child from coming into being, but 

whether she may forgo a medical intervention that is anticipated to promote the 

welfare of a potential child, arguably a weaker state interest. The nature of state 

intervention is also different—abortion restrictions prevent women from acting to 

end a pregnancy, whereas these cases seek to compel them to comply with the 

dictates of medical professionals with few guardrails. 

b. Interests in Parenting 

Among the rights protected by the Fourteenth Amendment are a collection 
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of rights relating to procreation and family, which recognize a “private realm of 

family life which the state cannot enter.”136  Courts have also found similar rights 

arising from state constitutions, holding that “‘the parental right is sacred’ and 

‘can be invaded for only the most compelling reasons.’”137 “[P]arental rights have 

a dual purpose,” serving to “recognize and protect the parent’s personal interest 

in the care and companionship of the child, in inculcating values and 

perpetuating tradition” as well as “promoting the welfare of the family as an 

institution.”138 Although the Constitution’s protection of the family extends 

beyond the nuclear family, constitutional interpretation still tends to favor what 

are perceived as “natural” families (e.g., multigenerational families in a single 

residence) over non-traditional family structure (e.g., same-sex couples).139  

While gestational mothers are presumptively treated as genetic and legal 

parents based on the idea that the “social role of parent flows naturally from the 

biological fact of pregnancy,” non-marital genetic fathers are often not granted 

parental rights based on a genetic relationship alone in the absence of 

demonstrated participation in the child’s life and the family unit.140 Recognition 

of non-genetic parental rights generally requires demonstration of an “actual 

relationship” between children and non-genetic caretakers.141 This framework is 

an awkward fit for the perinatal period: even if it is the intent of all parties that 

non-genetic or non-gestational parents will be the sole or primary legal and 

attributional parents, the relationship between such “intended parents” and a 

potential child is neither actual nor guaranteed to become actual in the future.  

Legally recognized parents have authority under federal and state 

constitutions to consent to or refuse medical treatment on behalf of their 

children.142 While courts may overrule parents’ decisions based on a “best 

interest of the child” standard, there is a strong presumption in favor of the 

parents’ decision, so long as “‘parents choose what they themselves ‘think’ is 

best for the patient’ within their ‘wide “zone of discretion,” which includes 

‘suboptimal decisions.’”143 This right extends to decisions to refuse life-
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sustaining medical treatment.144 Factors courts have considered in evaluating 

medical decisions include the child’s level of functioning, quality of life, 

prognosis, risks and benefits of available treatments, and the family’s opinion 

and reasoning.145 

c. Personhood and a Right to Life 

Several states have moved to assert that fetuses at all stages of gestation are 

independent rights holders, including them within the definition of “persons” and 

“children” in state law.146 By conferring personhood and constitutional rights 

upon potential neonates, these “fetal personhood” provisions establish a basis for 

requiring pregnant people to behave in ways that promote fetal welfare as defined 

by the state and could be used to regulate them in many of the ways discussed in 

relation to bodily autonomy should their interests be seen as adverse to those of 

the fetus, including as they relate to ectogestation.147 In addition to strengthening 

the state’s interest in potential life in a way that could be used to justify 

proscribing the behavior of pregnant people, these constitutional provisions have 

also been used to assert legal standing for fetuses in actions against their 

gestational mothers.148 

 

 
144. See In re Rosebush, 491 N.W.2d 633, 681-82 (Mich. App. 1992). (“The logical corollary 
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consent . . . It is well established that parents speak for their minor children in matters of medical 

treatment . . . it follows that parents are empowered to make decisions regarding withdrawal or 

withholding of lifesaving or life-prolonging measures on behalf of their children.”). 

145. Donley, supra note 137, at 194. 
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including the right to life”); ARIZ. REV. STAT. ANN. § 1-219 (directing that state law “be interpreted 
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prohibited by the federal constitution, directing that “in every relevant civil or criminal 

proceeding… the common and statutory law of Pennsylvania shall be construed so as to extend to 

the unborn the equal protection of the laws”); UTAH CODE ANN. § 76-7-301.1 (“unborn children 

have inherent and inalienable rights that are entitled to protection by the state of Utah pursuant to 

the provisions of the Utah Constitution”). 

147. See Unpacking Fetal Personhood, PREGNANCY JUSTICE (Sept. 2024), 

https://www.pregnancyjusticeus.org/wp-content/uploads/2024/09/Fetal-personhood.pdf. 

148. Dov Fox et al., A Troubling Court Decision for Reproductive Rights, 322 JAMA 23 
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ii. Statutory 

a. Child Abuse and Medical Neglect 

One of the ways that governments restrict behavior in the perinatal period is 

under the guise of child protection. Two states have already imposed criminal 

liability for substance use in pregnancy under child protection statutes, and 24 

have established substance use during pregnancy as grounds for a finding of child 

abuse or neglect under civil child-welfare laws.149 In addition to using the threat 

of punishment as a deterrent, some states allow for the proactive civil 

commitment of pregnant people to prevent them from engaging in prohibited 

behaviors.150 Medical choices during pregnancy have also been indirectly 

regulated under child welfare laws, as courts have used refusal of interventions 

like cesarean sections as evidence of child abuse or neglect.151 

b. Fetal Assault and Homicide Laws 

Since the 1980s, the majority of states have passed fetal homicide laws 

allowing fetuses to be considered the victim of certain crimes (e.g., fetal assault, 

fetal homicide) or providing enhanced penalties for crimes against pregnant 

people.152 While most of these laws do not reach the pregnant person’s own 

conduct, some have been used to charge pregnant or formerly pregnant people 

for attempted suicide, substance use disorder, and suspected self-managed 

abortion, including feticide charges following stillbirth or demise shortly after 

birth.153  
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c. Defining Birth 

With the advent of AWT, several laws that circumscribe parental authority 

in the medical context may take on new significance. Notably, in the federal 

context, the Born-Alive Infants Protection Act (BAIPA) defines live birth as 

complete expulsion or extraction from his or her mother of that member, at any 

stage of development, who after such expulsion or extraction breathes or has a 

beating heart, pulsation of the umbilical cord, or definite movement of 

voluntary muscles, regardless of whether the umbilical cord has been cut, and 

regardless of whether the expulsion or extraction occurs as a result of natural or 

induced labor, cesarean section, or induced abortion.154 

Because a fetus transferred to an artificial womb is necessarily removed 

from the gestational mother and either has a beating heart or an umbilical cord, 

fetonates may be considered “born alive” and therefore “people” or “children” at 

the time of transfer.155 Accordingly, the BAIPA definitions could potentially 

extend legal protections aimed at infants and children to reach still gestating 

fetonates.  

The BAIPA definitions apply, for example, to the Child Abuse Prevention 

and Treatment Act (CAPTA), which sets standards for enforcement of infant and 

child abuse and neglect laws.156 CAPTA provisions regarding medical neglect of 

newborns illustrate the potential complications of applying laws about parental 

authority and medical decision-making in contexts where the state of medical 

science is rapidly shifting. The relevant provisions originated to prevent infants 

from suffering medical neglect based on disability, but as advances in neonatal 

care have made possible the resuscitation of infants at increasingly early 

gestational ages without providing any realistic prospect of long-term survival, 

the rules have been invoked to allow resuscitation of extremely premature infants 

without parental consent and against medical advice.157  

 

 
UNITED STATES (Sept. 12, 2023), https://www.law.cuny.edu/wp-content/uploads/media-
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2. Interaction of AWT and Legal Frameworks Governing Regulation of 

Gestation and Birth 

The concern that new reproductive technologies may be used to control 

pregnant people in this most literal sense is not new, and AWT offers avenues for 

ever more intrusive measures. The most obvious example is the possibility that 

people could be compelled to undergo a transfer procedure, particularly that 

“certain women, especially from disadvantaged groups, would be regarded as 

substandard gestators . . . open[ing] the door to increased control and pressure to 

use ectogenesis to secure the safety of the fetus.”158  The history of forced 

medical interventions reveals a greater willingness to exert control over the 

bodies of marginalized women, suggesting that the burden of coerced and forced 

transfer procedures would fall on poor and disenfranchised communities that are 

already disproportionately subject to surveillance and scrutiny.159 Attempts to 

expand control over pregnancy and pregnant people are likely to reach beyond 

use of AWT itself, as the possibility of a fetus existing outside of a pregnant 

person’s body may reinforce the view that a fetus is separate from the gestational 

mother and “add to the pregnant woman’s presumed moral obligation to undergo 

certain interventions.”160 Furthermore, viewing a fetus in utero as being similar to 

a fetonate in an artificial womb challenges the bounds of how the state may 

balance individual interests in bodily autonomy against interests in potential life, 

as efforts to optimize the maternal womb environment necessarily require 

interfering with the pregnant person’s bodily integrity in ways that caring for a 

fetonate do not. 

The manner in which previous incursions into bodily autonomy during 

pregnancy have come to pass is suggestive of what the future may hold with 

AWT. Although forced cesareans and other medical interventions are legally 

dubious at best, the fact that they are primarily settled by lower-court judges 

without appeal leaves little in the way of binding precedent and often no recourse 

for affected individuals. Examples of state executive branch officials intervening 

on behalf of healthcare institutions seeking to override maternal decision-making 

show how, even without legislation, state actors could exploit power vested in 

trial courts to control use of AWT with limited judicial scrutiny.161 
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In addition to giving greater weight to interests in potential life, AWT may 

also lead courts to consider the interests of non-gestational parents in evaluating 

the extent of maternal autonomy. Whereas there is currently a sharp line at birth, 

at which point the interests of other parents vest, AWT blurs this distinction. 

Whether or not fetonates are “born,” policymakers may determine that, because 

they are outside of the gestational parent’s body, the interests of other parents 

ought to be considered. Similarly, some have already argued that once a fetus 

reaches a gestational age at which it could be sustained in an artificial womb the 

interests of other parents may be deserving of some legal weight.162 This could be 

used to control the bodies and behavior of pregnant people by invoking the 

interests of non-gestational parents.  

AWT will also require decisions to be made about care for the fetonate in the 

period before the kind of actual relationships often used to determine parenthood 

come to fruition. Who gets to be involved in those decisions will hinge on whom 

the law recognizes as a parent. By reducing the importance of the physical 

experience of pregnancy, and by hindering the formation of the kinds of “actual 

relationships” that courts have historically looked for, AWT will require that 

courts develop new ways of evaluating and assigning parenthood—possibly 

increasing the weight accorded to the interests of genetic parents relative to other 

kinds of parents or favoring the claims of prospective parents who have 

financially invested in the pregnancy including the cost of AWT.163 

The impact of AWT, however, may be blunted by renewed state personhood 

efforts. Constitutional personhood amendments would mean that fetuses, 

fetonates, and neonates would enjoy equal status as persons, collapsing the 

distinction between natural gestation, gestation in an artificial womb, and 

neonatal care. It does not follow, however, that interests of a fetonate would 

prevail over other interests, like those of various parents, when in conflict, as the 

provisions mean only that a fetonate would have personhood rights, not that 

those rights supersede all others. The primary effect for AWT is that debates over 

birth and personhood as a legal matter may become moot. 
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3. Additional Considerations 

i. Surrogacy 

Surrogacy has two forms: traditional and gestational.164 A traditional 

surrogate is both a gestational and a genetic parent, while a gestational surrogate 

carries a fetus conceived through IVF that does not use the surrogate’s genetic 

egg, often using the egg of an intended legal parent.165 Contracts are used to 

establish surrogacy arrangements and typically stipulate that the gestational 

surrogate will relinquish the right to be a legal parent and that the resulting child 

is to be raised by the intended parent(s).166 No federal laws regulate surrogacy 

agreements, and states differ substantially in their enforcement of surrogacy 

contracts, from near-total enforcement to varied enforcement and even 

criminalization.167 Enforceability of surrogacy contracts is often based on 

multiple factors including the marital status of prospective parents, 

compensation, and whether the surrogate is traditional or gestational.168   

While some have speculated that AWT may replace gestational surrogates 

altogether, given that complete ectogestation technology remains unlikely, we 

will not discuss that concern here.169 The more likely avenue for AWT to impact 

surrogacy is through contract law and determination of parentage. Courts 

addressing the rights and responsibilities of gestational parents of non-

genetically-related offspring have recognized that both the genetic egg provider 

and the gestational surrogate may have acceptable proof of maternity, thus 

requiring the court to consider other factors (e.g., the parties’ intentions as 

manifested in the surrogacy agreement) to determine parentage.170 Challenges 

evaluating and assigning parenthood will be amplified in cases involving 

surrogacy, for example if gestational parents are seen to have a weaker claim on 

the resulting child when AWT is used since they would not gestate for the full 
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term and might not be considered to have “delivered” the baby. However, even if 

AWT does reduce a surrogate’s potential claim to a baby, given that courts 

analyze multiple factors when determining parentage and involved parties would 

have an opportunity to account for use of AWT when establishing surrogacy 

agreements, it is unlikely that AWT will substantially impact the enforceability 

of contracts or parental determinations in specific cases.  

Additionally, AWT could impact which party has authority to make medical 

decisions about the fetus or fetonate. There may be instances where a gestational 

surrogate and the intended parent(s) disagree as to whether AWT should be used. 

Like other medical decision-making during gestational surrogacy, it is likely that 

gestational surrogates will retain authority in this domain since the decision of 

whether to use AWT includes a decision about whether they will undergo 

significant medical intervention.171 Assignment of legal decision-making 

authority could become less clear once a fetonate has been removed from the 

gestational parent. Traditionally, a gestational parent is the legal decision-maker 

throughout gestation while the legal parent is the decision-maker after birth. As 

discussed elsewhere, the existence of a fetonate gestated outside of a human body 

complicates traditional legal understanding about the timing of the entity’s 

transition from fetus to neonate. This may result in a lag between the point when 

a gestational surrogate would traditionally cease to have decision making 

authority and when a legal parent would acquire decision making authority. 

Additionally, surrogacy contracts are typically enforceable only once the 

fetus is expelled from the gestational parent and a baby is born. In some 

jurisdictions, surrogacy agreements do not formalize legal parenthood for several 

months after birth.172 This makes it unlikely that contracts could resolve the issue 

by automatically granting the intended parents decision-making authority for the 

fetonate. In other jurisdictions, intended parents may be registered through pre-

birth judicial or administrative procedure, in which case the legal definition of 

birth may play a central role in determining the legal medical decision-maker.173 

ii. Adoption 

Similar issues arise in the context of prospective adoption, though some 

relevant differences exist in standard cases.174 First, the gestational parent is 

almost always the genetic parent. Second, conception occurs before the 
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gestational parent enters an agreement with the intended legal parents. Third, 

prospective adoptions do not involve compensation, although adoptive parents 

may be permitted to offer financial support for pregnancy-related expenses. 

Because of these distinctions, unlike in cases involving surrogacy, use of AWT is 

unlikely to affect gestational parents’ claims to legal parenthood.  

More complicated is the issue of when the prospective adoptive parents 

become the legal parents of a fetonate being sustained with AWT. Many states do 

not permit legal adoption actions until after the birth of a child, and some state 

laws require a waiting period before gestational parents agree to relinquish 

parental rights.175 With AWT, it is unclear when legal adoption actions or the 

waiting period can begin.  

This will be particularly important as disputed adoption cases involving 

AWT may be more frequent if AWT becomes an alternative to abortion for 

individuals seeking to avoid gestational and legal parenthood. There are multiple 

mechanisms through which AWT may result in more adoptions. This could be 

because abortion is made less accessible due to AWT, and people who would 

otherwise seek an abortion to avoid both gestational and legal parenthood instead 

pursue adoption. In this scenario, adoptions would increase regardless of actual 

AWT uptake, as increased abortion restrictions affect all pregnant people. 

Another possibility is that some pregnant people may want to use AWT and 

pursue adoption as an alternative means of avoiding gestational and legal 

parenthood even if abortion is available to them, perhaps because they are 

agnostic about having genetic offspring or have reservations about abortion. 

With the advent of AWT, it will become more challenging to balance the 

prenatal, parental and societal interests identified in this section, particularly 

across a variety of legal and policy contexts. In the next section, we explore some 

legal and ethical questions that AWT will force society to address.  

IV. GAPS IN THE LAW AND UNRESOLVED BIOETHICAL DEBATES 

While courts and policymakers may look to existing law to govern matters 

involving ectogestation, existing law can only take us so far. Here, we explore 

some of the questions raised by ectogestation that the law does not answer. Most 

implicate personal and societal values, and many revisit old debates in light of 

the technological advances of ectogestation. Like the application of existing law 

discussed above, engaging with these bioethical questions necessitates 

recognizing and weighing various interests in ways that may have consequences 
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beyond a single policy. The response to AWT will inevitably become part of the 

legal landscape discussed above, so it is imperative that we recognize the ways 

that these policies relate to larger and more fundamental questions of law and 

ethics. This section is intended to identify the contours of bioethical debates that 

we believe will be central to ectogestation policy so that we can begin the project 

of filling in “gaps” in the law. Using the lens of bioethics to analyze the law, it is 

important to distinguish what we believe is ethically desirable and what we 

believe ought to be legally required, keeping in mind that the two categories are 

not coextensive. Similarly, resolving particular questions in bioethics is neither 

necessary nor sufficient for determining the law. As evidenced by the discordant 

application of constitutional principles to questions about abortion and other 

reproductive matters outlined above, the law is shaped by myriad other factors, 

including issue salience, political power of stakeholders, and the government 

actors involved, among others. 

A. Birth and Personhood 

The question of whether fetonates gestating in an artificial womb are 

considered to have been “born” is important not only for its direct effect on the 

legal rights they are afforded, but also for situating fetonates in relation to other 

parties for the purposes of interest balancing. The debate over what constitutes 

life and personhood is deeply rooted in the field of bioethics, but it is not the 

moral status of fetuses, fetonates, and neonates that we are concerned with here. 

What is relevant to the immediate discussion of the policy implications of 

ectogestation is personhood as a “legal and social status, not a biological fact.”176  

Definitions currently employed in the law come up short when defining birth 

in the process of ectogestation. Similar to BAIPA, discussed above, the World 

Health Organization (WHO) offers its own definition of birth as the “complete 

expulsion or extraction from its mother of a product of conception, irrespective 

of the duration of the pregnancy, which, after such separation, breathes or shows 

any other evidence of life.”177 Transfer of a fetonate to an artificial womb seems 

to qualify as a birth by these criteria, compelling some to conclude that a fetonate 

is a newborn.178 By other accounts, though, birth is more complex—perhaps best 

captured as a two-step process of “the expulsion of the entity from a pregnant 

person” followed by “the emergence of that entity from the process of 

gestation.”179 It is by decoupling the change in location and the change in 
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physiology that AWT creates the liminal space occupied by the fetonate.180  

Even those arguing that fetonates have full legal status by virtue of being 

expelled from the uterus use the term fetonate to recognize a distinct category for 

the “fetal neonate” kept in the prenatal physiological environment to continue 

fetal development, suggesting that at least in some relevant respects it may be 

more like a fetus than a neonate.181 That the status of the fetonate as having been 

born must at least be qualified accords with the clinical purpose of AWT 

described by some researchers as providing “a physiological environment of 

continued fetal development, temporarily delaying birth.”182 An alternate reading 

might accept the fetonate label as merely a subset of neonates rather than a 

separate category altogether.183 Regardless, it is the sense in which a fetonate 

remains “unborn” that underlies much of the ethical uncertainty around 

ectogestation, including the rights and protections fetonates are afforded under 

the law. 

How the law resolves the debate over birth and the status of fetonates is 

likely to have more sweeping consequences as new technologies emerge in the 

future. Perhaps the most obvious example is complete ectogenesis, where the 

product of conception is never in a human body from which it might be expelled. 

Per the WHO definition, under which a neonate is deemed born in part due to 

expulsion from the human body, the status of the subject of complete ectogenesis 

is unclear. But if the fact of existing ex utero alone is enough to be legally born, 

not only might subjects of complete ectogenesis enjoy legal rights from 

fertilization, but their status as rights-bearing entities also may be used to justify 

extending full legal rights to all products of conception.184 Alternately, under the 

“birth-by-physiology” view that would define birth based on completion of 

gestation as a physiological matter, subjects of complete ectogenesis would be 

treated much like fetuses and fetonates. 

B. Abortion Rights 

Attempts to fashion ectogestation as a “solution” to abortion posit that it 

would allow for greater restrictions on abortion access while preserving the rights 

of pregnant people. Versions of this argument offered thus far vastly oversimply 
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the abortion debate, but courts may nonetheless find that introduction of AWT 

justifies increasing abortion restrictions within the bounds of existing abortion 

law. While courts grapple with frameworks that have evolved over decades, the 

availability of AWT in the wake of the Dobbs decision presents an opening for a 

larger conversation about what abortion rights ought to be, free of federal 

constitutional constraints. The current debate over abortion is largely centered 

around the physical burden of pregnancy, at least in part because the “intimate 

and personal” suffering of the gestational mother is great enough that “the liberty 

of the woman is at stake in a sense unique to the human condition and so unique 

to the law.”185 The advent of AWT, however, reshapes this debate. AWT allows 

for the possibility of separating the termination of a pregnancy and ending the 

potential life of the fetus prior to viability, raising the question of whether 

abortion rights entail only ending a pregnancy or also avoiding parenthood.186 In 

prompting closer examination of the different interests held by pregnant people, 

AWT may also invite reconsideration of whether and to what extent other interest 

holders ought to enter into the analysis. For example, while the physical burden 

of pregnancy is unique to the pregnant person, both potential genetic parents may 

have similar, though not identical, interests in becoming or not becoming a 

parent. 

There is disagreement among pro-choice advocates about whether “abortion 

rights are based on the right not to become a genetic mother, rather than the right 

to end a physical pregnancy,” but because gestational and genetic mothers almost 

always have unified control over the choice to seek an abortion or not, whether 

someone wants an abortion simply to end a pregnancy or to avoid genetic 

parenthood is immaterial as a practical matter.187 Under current law, it is 

generally accepted that, where abortion is legally available, gestational parents 

retain sole decision-making authority with regard to termination. Though other 

parties may also wish to avoid genetic parenthood, the interests of gestational 

parents, including both physical burdens and associated burdens of attributional 

parenthood, vastly outweigh the interest in avoiding genetic parenthood standing 

alone. While the kind of AWT that is likely to become clinically available in the 

near future will not eliminate the asymmetry of interests, it may shift them 

enough to justify revisiting the question of whose interests are legally 

enforceable when deciding whether to pursue an abortion when a fetus is at or 
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near a gestational age at which it could be supported using AWT.188  

The potential harms associated with unwanted genetic parenthood have led 

some to argue that both potential parents share a general right not to become a 

genetic parent.189 If the burdens to the gestational mother of transferring the fetus 

to an artificial womb are sufficiently similar to the burdens of abortion, a right to 

avoid parenthood may support giving at least some consideration to the genetic 

father’s desire to continue gestation of the fetus or not.190 As discussed below, 

however, gestational mothers who are also genetic parents still bear 

disproportionate responsibility for the resulting child, and thus may have 

significantly more at stake relative to genetic fathers and other parties.191 How 

decision-making authority ought to be allocated in these cases is separate from 

the question of whether the state should be able to limit access to abortion. It is 

only when involved parties disagree that we rely on the law to settle the dispute. 

C. Pregnancy and Autonomy 

The idea that the autonomy of pregnant people ought to be qualified in the 

name of fetal wellbeing is long rooted in U.S. history, and AWT offers both new 

avenues for expanding restrictions on autonomy and new ways to justify such 

restrictions. If AWT leads to increasingly invasive restrictions, however, it may 

spur a recognition and reconsideration of the kinds of restrictions occurring 

today. Most directly, AWT has raised questions about autonomy in medical 

decision-making and the ability of pregnant people to control their own bodies. 

While pregnant people are already subject to nonconsensual bodily invasion 

through the kinds of forced medical interventions discussed above, upon review, 

such events have generally been denounced. The idea that a pregnant person 

might be legally obligated to undergo a transfer procedure to use AWT, however, 

has not received such uniform rejection among scholars who have weighed in on 

the possibility.192 

On the other side of concerns about forced transfer to AWT are concerns 

about prohibitions on use of AWT. While some argue that reproductive 

autonomy requires that pregnant people are able to use AWT at their discretion, 

others propose that AWT should be limited based on the “best interests” of the 

fetus.193 This would subordinate consideration of the health and wellbeing of the 
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pregnant person to that of a still-gestating fetus and invite government or 

professional regulators to substitute their assessment of fetal interests for that of 

the potential parent. 

Even if we concluded that restricting use of AWT based on medical 

necessity or other criteria was ethically permissible in the abstract, there is an 

added layer of concern that “medical need” itself “might be construed narrowly 

to the detriment of the lived experience of individuals needing assistance with 

gestation.”194 These restrictions are likely to disproportionately affect 

marginalized groups, as those with higher socioeconomic status may be better 

able to circumvent them. For example, rather than directly restricting access to 

AWT, the government may do so on a smaller scale by limiting coverage by 

public insurance. As a result, low-income pregnant people on Medicaid, who 

represent roughly 40 percent of pregnancies at the time of birth, would face 

restrictions that others would not.195  

Beyond autonomy in medical decision-making, AWT may further entrench 

the “maternal-fetal conflict” model of pregnancy already used to justify state 

intervention in the lives of pregnant people ostensibly to protect fetal life.196 

Development of imaging, diagnostic, and treatment technologies over the last 

century has led to a tendency among healthcare practitioners and pregnant people 

themselves to center the fetus in prenatal care and a “perception of the fetus ‘not 

as part of its mother, but as separate, a little person lying in the womb,’” with 

separate and possibly adversarial interests.197  Seeing fetonates in artificial 

wombs would reinforce the view of the fetus as separable from the gestational 

mother and could advance “‘the modern project’” of “‘[w]resting control of the 

“endangered fetus” from the woman,’” who is “‘no longer seen as a protector of 

the fetus.’”198 In addition, AWT offers the opportunity for enhanced medical and 

scientific understanding of fetal development that could “be used to justify 

greater control on normal pregnancy.”199  
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Intensifying the perceived need to protect fetuses may lead states to expand 

existing laws prohibiting or punishing behavior like substance use in pregnancy 

to encompass an increasingly wide range of behaviors thought to affect fetal 

wellbeing. While no individual could live up to standards of an “optimal 

pregnancy,” a sufficiently advanced artificial womb could. By creating a 

“narrative of alternative,” then, AWT provides a standard against which to judge 

what constitutes a good pregnancy or a good gestator.200 Anything from dietary 

choices to perceived risk-taking behaviors may become subject to public 

scrutiny. And the effect may not stop at maternal behavior, as environmental 

factors (e.g., quality of housing, proximity to sources of pollution) could also be 

understood as positive or negative for fetal welfare. Expansion of these laws also 

goes hand in hand with increased surveillance of pregnant people, which is likely 

to disproportionately target marginalized communities.201  

D. Gestational Parenthood 

Ectogestation raises questions about the relative importance of gestation in 

the scheme of parenthood. Advances in reproductive technology and the different 

ways ART is used can be interpreted to advance differing views about the value 

of gestational and genetic connections to one’s offspring. The advent of IVF 

reflects prospective parents’ desire for a kind of biological involvement in 

procreation that was not available to couples pursuing parenthood through 

adoption. In addition to allowing individuals to overcome infertility to gestate 

genetic offspring, IVF allows individuals to participate in gestation absent 

genetic ties using egg donation or to establish genetic ties without participation in 

gestation through gestational surrogacy.202 Uterus transplantation is responsive to 

a desire to participate in the physical act of gestation, whether or not a gestational 

parent is carrying genetic offspring.203 Ectogestation offers a new kind of parental 

involvement in gestation, a way for non-gestational parents to provide and 

control the physical environment and process of gestation in ways not previously 

possible.  

Whether AWT is perceived as promoting particular ideas about parenthood 

will largely depend on the circumstances of its introduction, including the design 

of the technology itself, as well as who uses it and why. If AWT does come to be 
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seen as an optimized gestational environment, there may be pressure to use AWT 

that could deter some people from gestating who would derive value from that 

experience.204 Alternately, if use of AWT is perceived as inferior to regular 

gestation, use of artificial wombs may be stigmatized and “natural” aspects of 

procreative processes may become more highly valued.205 In addition to being 

medically inferior, AWT may be viewed as inferior based on cultural ideas of 

pregnancy as representing a sort of inherently noble sacrifice. Through that lens, 

willingness to endure pregnancy is a mark of a “good mother” in contrast with 

opting out of the later stages of gestation with AWT 206  

E. Gender Equality 

A question remains about whether AWT will be a net positive or negative 

for women. More and less speculative arguments can be made in both directions. 

Given the political polarization of the United States and the ongoing debate about 

reproductive rights, our view is that in the short- to medium-term, AWT could 

become another front in the battle to erode bodily autonomy. This argument 

about short- and medium-term risks to women has largely been made in previous 

sections. For example, once AWT is available, health behaviors during 

pregnancy could be more closely monitored, with the threat of forced transfer for 

pregnant people who do not meet some state-defined standard for adequate 

protection of the fetus.207 Similarly, the availability of partial ectogestation could 

weaken the bodily autonomy arguments made in favor of reproductive rights, 

while also serving as a positive justification for limiting access to abortion 

services.208    

The impact of AWT in the longer term, however, is more uncertain because 

it requires projecting how a still developing technology will be implemented, and 

how that implementation will shift societal norms. Existing literature on the topic 

presents a range of views but largely focuses on complete ectogestation, which is 

unlikely to become feasible.209 We think that AWT, like birth control and IVF, 

could be a benefit to women in a number of ways that we discuss below, 

changing their standing in society and serving as a tool for giving women more 

options and control over their reproductive journeys. However, AWT will not be 

a magic bullet for improving gender equality unless it is thoughtfully 

 

 
204. See Cavaliere, supra note 158; Jackson, supra note 122. 

205. See Jackson, supra note 122, at 359-60. 

206. Id. at 360. 

207. Supra section III.B.2. 

208. Supra section III.A.2 

209. See De Bie et al., Ethical Considerations Regarding Artificial Womb Technology for the 

Fetonate, 23 AM. J. BIOETHICS 67 (2022).  



ARTIFICIAL WOMB TECHNOLOGY 

49 

 

incorporated into clinical care and is accompanied by a constructive evolution of 

social norms around gender, reproduction, and parenting.  

To begin with the positive case for AWT as an equalizing force, AWT has 

the potential to alter the societal relationship between womanhood and 

motherhood that structures much of women’s social, economic, and political 

lives.210 Ectogestation could reduce, though not eliminate, the gender disparity in 

reproductive labor by truncating the duration of pregnancy, and the idea of 

ectogestation as a step on the way to full ectogenesis may itself spur shifts in 

dominant paradigms around sex, gender, and reproduction.211 AWT is also likely 

to affect gender dynamics through its cumulative effects on all the foregoing 

legal and bioethical questions, as “[i]deological norms and institutional practices 

pertaining to reproduction play a central part in defining women’s status, the 

dignity they are accorded, the degradations to which they are subjected, and the 

degree of autonomy they are allowed or dependency they must suffer.”212 Any 

equality and liberty promoting benefits of AWT would accrue not just to those 

who are or may become pregnant, but to all women, regardless of age, capacity 

for pregnancy, sexual orientation, or sex assigned at birth. 

The anticipated effects of AWT in this realm depend in part on how we 

understand gender constructs to begin with. Some in favor of ectogestation argue 

that its potential to separate women from their biological reproductive function 

presents an opportunity for women’s liberation, a view that rests on the idea that 

oppression is fundamentally a product of women’s bodies.213 This view doesn’t 

require accepting that biology is itself the oppressive force, but more often holds 

that biology has been used as a justification to enable oppressive beliefs, 

practices, and institutions.214 To the extent that AWT could decouple womanhood 

and reproductive capacity, it may also challenge the biological basis of who is 

considered female and what is expected of those people.215  

There are risks to this feminist optimism, however. Imagination of 

degendered reproduction in the future may be used to undermine benefits and 
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protections for pregnant people and mothers in the present.216 Carrying a 

pregnancy to term may come to be seen as voluntary and pregnant people seen as 

partaking in a resource intensive and risky activity.217 In addition to potentially 

reducing support for protection and accommodation of pregnant people (e.g., 

Pregnant Workers Fairness Act), this could lead to decreased investment in 

medical care and research related to pregnancy and childbirth.218 

Furthermore, if the biology of sex is merely a pretext for gender disparity 

and oppression, the liberatory view is limited by ectogestation’s ability to unwind 

gender expectations that have developed over centuries. The reality of partial 

ectogestation may be more like contraceptives and abortion, which similarly 

opened space between womanhood and motherhood on a limited basis. By 

increasing women’s control of their own reproduction, they have been equality-

promoting in many ways, but women continue to carry outsized burdens of 

childbearing both during gestation and after birth.219 Like access to 

contraceptives and abortion, AWT may be a tool of liberation, but it is not likely 

to be sufficient if underlying inequitable social practices go unaddressed. 

Instead of celebrating the introduction of AWT, some see the female 

monopoly on biological reproduction as “valuable and potentially empowering,” 

such that widespread uptake of ectogestation would diminish female power.220 

Others argue that even if women’s reproductive capacity is a source of 

oppression, to use AWT as a tool of liberation is to accept an “ideal of 

assimilation” that requires oppressed groups to conform to the norms of the 

dominant group.221  The potential for AWT to achieve equality by eliminating a 

central characteristic of womanhood, then, pathologizes female biology and at 

best gives women equal status in a social and political system designed by and 

for men.222 Instead, ending oppression is seen by many as a political and social 
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project that should not “rely[] on the notion of avoidance of pregnancy as the 

foundation for greater equality.”223 Even those optimistic about AWT’s potential 

to restructure oppressive gender dynamics warn that it will not on its own bring 

about desired change, but rather its effect will depend largely on the ways it is 

“designed, implemented and regulated, and to serve whose interests.”224  

CONCLUSION 

Though AWT may seem like science fiction, it appears to be getting closer 

to reality. Like most advancements in medicine or science, the technology itself 

is neutral. It has the potential to expand choice and reproductive freedoms, but its 

impact will be highly dependent on the particulars of its adoption, and there is 

serious reason to be concerned about the potential for coercion (e.g., mandating 

AWT) or control (e.g., using AWT as a threat to police pregnant people’s 

behavior).225 Additionally, facially neutral policies may have discriminatory 

effects that perpetuate or exacerbate existing disparities. As AWT gets closer to 

clinical adoption, we need to worry not only about the immediate consequences 

of incorporating AWT into medical practice but also about the precedential 

significance of the ways that law develops in response to AWT. Without careful 

planning and attention to legal and bioethical issues, we could be faced with ill-

considered, ad hoc policymaking as relevant actors (courts, regulators, etc.) try to 

grapple with a disruptive technology that existing legal regimes have not 

adequately anticipated. Of even greater concern, the novelty of AWT and 

subsequent need to address gaps in the law may be purposefully exploited to 

promote an anti-choice agenda, particularly in this moment of political division 

when reproductive rights are under attack. This paper’s goal was to preemptively 

identify gaps in legal and ethical thinking that AWT will highlight and intensify, 

with the hope that thoughtful early consideration can maximize the beneficial 

clinical impact of AWT while mitigating its potentially destabilizing effects.  
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